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Introduction

Death is familiar and inseparable from the life expe-
rience of all human beings. Beliefs, fears, doubts,
anxiety, anguish, and all kinds of positive and negative
emotions are intertwined with it. For some people, it
is better not to think about it; for others, it is a daily
thought. Our attitudes toward the end of life and death
vary according to our beliefs, the moment we arein, our
health condition, and many other elements.

Life and its protection have been at the forefront of
national and international legal protections throughout
history, but we have been less concerned with its end.
At DescLAB, we believe that what happens at the end
of life, including the specific moment of death, is an
issue that must be addressed through the lens of human
rights. We believe that at this crucial moment, dignity,
autonomy, and freedom must be guaranteed; that peo-
ple must be protected from pain and suffering if these
become incompatible with what a person considers to
be a dignified life and with the kind of existence he may
wish for themselves; and that society must act in soli-
darity when it comes to the end of life and death. That
is why we are working to make the right to die a reality.

The essential core of the right to die with dignity entails
that the end of life and death should be in accordance
with each person's wishes and sense of dignity and
autonomy and that no one should be forced to live
or die in conditions contrary to their will and idea of a
dignified life. This right also includes the possibility of
obtaining medical assistance to have access to a safe,
supported, and protected death at the desired time.

The right to die with dignity is multidimensional, and
it includes several mechanisms for its realization,
which provide different options for people to choose
from according to their desires and possibilities. In the

Colombian case, there are four legal mechanisms. First,
palliative care integrates various medical and support
services aimed at improving the quality of life of the
person and their family, which includes the relief of suf-
fering and other symptoms, and which must take into
account not only physical but also psychopathological,
emotional, social and spiritual aspects.!

Second, the adequacy of the therapeutic effort (ATE)
allows refusal, withholding, or withdrawal of procedures
and treatments to be consistent with therapeutic pro-
portionality and the person's autonomous decisions,
even if such decisions indirectly result in death. This
category includes decisions regarding life-sustaining
measures such as mechanical ventilation and do-not-re-
suscitate orders.?

Third, euthanasia is the medical procedure by which
a physician administers drugs in lethal doses to cause
the person's death at the desired time at the person's
request. Finally, medically-assisted suicide (MAS) is
the assistance of a physician in providing drugsin lethal
doses to cause their own death at the desired time and
under medical supervision. The last two mechanisms
come under the umbrella of medical assistance in
dying (MAID), which is the assistance of a physician to
end life at a specific time.

Theright to die with dignity isan emerging human right.
To make it a reality, we believe that several things are
needed: first, to raise awareness of the right to die with
dignity so that it can be effective on a larger scale; sec-
ond, to provide simple and practical tools so that people
can exercise this right; third, to guarantee and demand
it directly from the Colombian healthcare system, if
necessary with the intervention of judges; and fourth,
to work with people and organizations, regionally and
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worldwide, using the case of the Colombian experience
to advocate for the recognition and fulfillment of such
aright.

Over the years, we have learned that the emergency
room is the worst place to face end-of-life questions and
make decisions about a dignified death. That is why,
in 2017, we launched our strategy #TakeControl.’ We
knew that the right to die with dignity was an essential
asset in Colombia's constitutional precedent and that
there had been considerable legal progress but limited
practical action. Therefore, we began to raise awareness
aboutthe right to die and educate people to remove its
association with old age, aging, and illness. To this end,
we decided to associate it with youth, adulthood, good
health, and human rights.

It was not long until we realized that it was not enough
to talk about death with dignity—we had to take action
to help people learn about this right. In this sense, we
recognize that there is an ethical dimension to the exer-
cise of law and access to justice when we talk about
dying with dignity: people need information and legal
assistance in the most critical moments of their lives or
those of their loved ones, and this means that they usu-
allydo not have the time orenergy to investin searching
forlawyers orinformation, drafting legal documents and
filing them. Legal knowledge must not be an obstacle;
on the contrary, it must be quickly and widely available
to those who need it.

Forthis reason, DescLAB, with limited time and human
resources, created a set of ready-to-use, understand-
able, and easily adaptable handouts so that people
could save time and effort to exercise their right to die
with dignity. We also created and widely distributed
a roadmap to clarify an otherwise confusing process
scattered across multiple decisions.

Our strategic bet is not placed on medical emergen-
ciesbut on social change. From the beginning, we have
focused our efforts on bringing the issue of the right

to die and its mechanisms to the dinner table; we are
convinced thatifitis addressed directly within families,
if we know what those around us think about the end of
life, and if we approach the issue of death in a simple,
loving and everyday way, the exercise and guarantee
of the right to die with dignity will be more accessible
when itis needed.

Then came the time forimpact litigation. Without look-
ing for it, we began to receive complex cases from peo-
ple who needed help and legal assistance at the end of
their lives. At DescLAB, we have represented some cases
that have allowed us to advance and consolidate the
right to die with dignity in Colombia and Latin America.

Aswill be repeated throughout this publication, the right
to die with dignity is an emerging human right, which
means itis new and fragile. It is often attacked by the most
conservative sectors who seek to misinform society. It is
usually overshadowed by prejudices and preconceptions
infamilies, the medical community, lawyers, and culture.
In this sense, we make visible a series of obstacles and dif-
ficulties that judges face, hoping that this will strengthen
the right to die with dignity.

From the beginning, we knew that activism and social
mobilization around death and end-of-life decisions
should be supported by strategies to generate practi-
cal knowledge to inform decision-making and monitor
government actions. Therefore, since 2020, we have
been producing information and knowledge about
the right to die with dignity in Colombia and its legal
developments,* collecting a considerable body of data
that reflects access, gaps, and barriers.® In this regard,
the present publication builds on previous publications,
updating them and renewing some reflections.



An emerging human right regarding
death and longevity?

The Universal Declaration of Emerging Human Rights®,
a valuable document for international discussion that
isnot legally binding, establishes that all human beings,
whether citizens or not of a particular state, have more
rights than those recognized at any given moment
in national or international legal systems. Identifying
that human rights emerge in different ways, with non-
state actors involved, and in response to various social
demands, derives from understanding these universal
and constitutional guarantees not as a static spatio-
temporal appropriation,” but as an ethical catalog on
which to transform the present and, in the words of
Julios-Campuzano, as the foundations of a more hope-
ful future.®

The question of emerging human rights revolves
around the search for new legal categories that entail
a reinvention and reinterpretation of the values that
inspire, represent, and materialize the United Nations
Universal System for the Protection of Human Rights
and all other regional human rights systems. It is also
a question about the nature of human rights and its
emancipatory, critical, and transformative dimensions.’
This leads us to understand the catalog of rights as a
finished result capable of adequately responding to all
the needs, some old and some new, that we face daily.
In this sense, it is an inquiry concerning the invisible
needs of oppressed populations and the current social
transformations that give rise to new challenges and,
therefore, new rights. From this point of view, the prob-
lem of emerging human rights is connected with issues
such as poverty, corruption, underdevelopment, climate
change, nuclear and biological threats, technological
innovations, migration and population displacement,
discrimination, globalization and transnationalism, and
the longevity of the population, among others.*

However, this emerging process involves something
more comprehensive than the simple traditional mech-
anisms of rights creation. As the Declaration of Emerging
Human Rights establishes, new rights emerge beyond
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formalities. It goes beyond the debate monopolized
by states in international human rights law since it
acknowledges that other non-state actors, such as civil
society and domestic actors, can catalyze this emer-
gence.* Thus, the Declaration seeks to contribute to
the well-being and formation of a new horizon of rights
that may help guide social movements.*?

The Declaration defines the right to die with dignity as
the right not to prolong life artificially and to respect the
person's will expressed in a living will or a similar docu-
ment.2 Thisis arathertimid and conservative approach,
referring to the possibility of expressing one's will in
advance but without indicating the content of such
expressions, which are simultaneously at the center of
the right to die with dignity. It only addresses the possi-
bility of refusing or modifying medical interventions not
to prolong life (ATE). Still, it does not directly mention
practical medical assistanceto end a person's life (MAID)
or access to palliative care.

Within the Inter-American Human Rights System, the
recent Convention on the Rights of Older Persons'*
incorporates access to palliative care® within the right
to health'® and tangentially mentions the possibility of
refusing, withholding, and withdrawing assistance mea-
sures within the framework of the right to life, without
ever recognizing the right to die with dignity as aninde-
pendent human right. Within the right to health of older
people, the Convention establishes that palliative care
should be included in the intersectoral health policies
to be adopted but does not establish anything detailed
about the mechanisms to die with dignity.

However, beyond the traditional right to health, which
in this case is recognized for a traditionally invisible
group such as older people, there is an emerging right
for this same group and for the population in general:
to provide free, informed, and unequivocal consent in
the field of health.” This is not an entirely new right

since its contents have been recognized within the
framework of the right to health, autonomy, and phys-
ical integrity. Still, in this treaty, it emerges as an inde-
pendent category. It refers to the right of older persons
"to accept, refuse or voluntarily discontinue medical or
surgical treatment [...] the older person may expressly
state their advance wishes and instructions regarding
health care interventions, including palliative care. In
such cases, this advance directive may be expressed,
modified, or extended at any time by the older person
alone, through legally binding instruments, following
national legislation."®

Finally, this Convention addresses death tangentially
and links it to the right to life. Although there is no men-
tion of the right to die with dignity, the treaty does refer
to preserving dignity until the moment of death. It is
from here that the obligation is derived that states take
measures "so that public and private institutions offer
the older person non-discriminatory access to compre-
hensive care, including palliative care, avoid isolation
and appropriately manage problems related to the fear
of death of the terminally ill, pain, and avoid unneces-
sary suffering and futile and useless interventions, in
accordance with the right of the older person to express
informed consent."*

The Convention on the Rights of Older Persons in the
Interamerican System reflects the current state of affairs
regarding the right to die with dignity on the continent,
with few prospects for the future. It mentions palliative
carewithin therightto health, addresses carein old age
and respects the possibility of giving consent for ATE.
However, it has yet to develop the most relevant and
advanced mechanisms related to MAID.

Similarly, the right to die with dignity does not exist in
the Universal Declaration of Human Rights, an instru-
ment of the Universal System that includes the right
to life,?® protects it in its private sphere from arbitrary
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interference,?! and elaborates on the idea of the right
to live with adequate levels of well-being,? without
referring in any way to death. In the Interamerican Sys-
tem, the protection of the right to life follows the same
pattern.?

The International Covenant on Civil and Political Rights
also does not include any mention of the right to die
with dignity. However, it does regulate the right to life
with greater emphasis, particularly by prohibiting arbi-
trary deprivation of life and by referring in some detail to
the death penalty.?* This instrument does not mention
the end of life or death as an issue upon which a person
can make decisions.

Similarly, the International Covenant on Economic,
Social, and Cultural Rights develops the right to an
adequate standard of living® in which the conditions
of existence are progressively improved. Food, clothing,
and housing are relevant when addressing this right.
However, there is no hint of the end of life or a dignified
death as related concepts. In the Interamerican Sys-
tem, the Protocol of San Salvador incorporates the right
to social security,”® an idea related to guaranteeing a
decent and dignified life, without linking it directly to
the end of life or death.

Thus, core human rights treaties, both in the Univer-
sal and Inter-American systems, show little interest in
addressing the end of life and death as a human rights
issue, mainly because of the generalized idea that human
rights should protect life as a biological reality and punish
its violation or lack of protection by the states. The idea
of a dignified life is presented tangentially, more
related to improving living conditions than to the
type of life each person judges as valuable or to the
end of life itself.

In contrast to this brief international overview, Colom-
bia's current status of the right to die with dignity con-
stitutes a real advance in its emergence as a domesti-
cally recognized human right, whose core obligations
and mechanisms will be detailed throughout this

................

publication. It has gone through a process in which
the central actor has been the judiciary, namely the
Constitutional Court of Colombia. Through its activist
and rights-creating work, it has led this process, usu-
ally on its own, with an absent legislative branch and
an executive power that is often limited to complying
with the judicial orders, usually not going forward, and
frequently creating barriers and hindering the practical
realization of this right.?’

The emergence of the right to die with dignity reflects a
process of social change in which regulatory evolution
and the consolidation of new rights are only part of a
much more complex and unfinished issue. But death is
not a novelsituation thatjustifies the emergence of a new
right; it is its intersection with the certainly current
matter of longevity that, together with advances in
health technologies, has made it possible to ask ques-
tions about the kind of life we want to live and to make
decisions regarding life and death, thus catalyzing the
social transformation that justifies a new normative
category.

Nowadays, we live longer lives and have access to better
and more sophisticated health services that allow us
to know more about our health conditions, opening
the possibility of deciding not to extend our biologi-
cal life and even choosing when and how to die. The
emergence of the right to die with dignity allows us to
reinterpret and challenge the well-established idea that
life is a treasure or sacred gift that must always be lived
to the fullest and that its termination must come from
natural causes and not by an autonomous decision nor
with the assistance of the health care system.

Now, the problem is not just having the possibility of
receiving palliative care or deciding in advance and hop-
ing that the end will come without much suffering; the
real problem is that of making the principles of human
dignity, autonomy, freedom, protection against torture,
and solidarity a reality. These should not only have a
place in the legal system: since social transformation



must go beyond mere legality, it is necessary to make
a place for such principles in the training of health pro-
fessionals, in their relations with patients, and in the
health care system, particularly in the clinics, because
it is there where the right to die with dignity comes to
life, either to present all the barriers and unimaginable
obstacles or to offer a friendly, informed, supported,
and expeditious service, necessary characteristics for
protecting human rights at the end of life.

Taking control over one’s end of life as a process of
social change has both a personal and a familial side.
It involves an intimate decision about death and a
personal reflection on the past, present, and future,
in which people must have sufficient information and
the tools to anticipate the decisions to be made and to
choose, according to their wishes, when necessary. It
is also a family matter, which is why personal decisions
should be brought to the dinner table, naturalized,
normalized, demystified, and shared with the people
closest to us since, in critical cases, they are the ones
who will help us realize the right to die with dignity.
When people have not previously reflected on their
choices or when the family is not sufficiently informed,
the guarantee of the right to die with dignity becomes
difficult since emergencies and hasty decisions hardly
catalyze the protection of this right.

Social change regarding a dignified death occurs within
the framework of narratives in the life/death dyad. Deci-
sions about dignified death are usually considered as
something taking place in the face of illness, advanced
age, and apparent proximity to death. This is a mistake
because it makes people think that they have a long
time to decide until it is too late to be able to do so.
Therefore, end-of-life decisions should be considered
within the realities of youth, adulthood, good health,
or apparent distance from death: taking control and
raising the issue at the dinner table is easier. In this
sense, it is necessary to modify the place of this right
within these narratives and position them in strategic
scenariosto supportthe social transformations required
for its materialization.

For decades, the right to die with dignity in Colombia
was not the result of a planned strategy for social change
but the result of a spontaneous, uncoordinated process
in which the judiciary, and particularly the Colombian
Constitutional Court, has played a dominant role. The
legislative branch, despite multiple attempts to dis-
cuss a bill on the matter and numerous exhortations
from judges to do so, has been unable to fulfill its task,
and has remained anchored in anodyne discussions
on biological life that paralyze its work. The executive
branch, for its part, has been slow to act, and rather
than being proactive and taking action in response to
the emergence of the law, it has acted reactively and
complied reluctantly with the judge’s orders, making
use of unjustified delays and creating un lawful barriers
that violate rights. Finally, civil society—made up of a
few organizations working on the issue and an equal
number of medical schools and health institutions—has
mobilized judicially in a limited way, often following
the work of judges, which means that there has been
no strategy to catalyze social change through judicial
activism. Their role has been focused on education
and raising awareness of the issue. With the arrival of
DescLAB in 2017, this began to change, and impact
litigation and the transformation of imaginaries in the
media became more common.

The figures of death with dignity

The approval of the right to die with dignity is high in
Colombia. According to the latest results of Colombia
Opina by Invamer,?® 70.1% of people in the country agree
with the possibility of accessing euthanasia in cases of
physical and psychological suffering as a result of bodily
injuries and serious and incurable diseases. The high-
est point of support was registered in August 2021 with
72.5%,” and the lowest in February 2022 with 68.5%.%
Favorability ratings were higher in capital cities (74.9%)
than in non-capital cities (64.4%).*

According to the results of the Polimétrica Survey® by
Cifras y Conceptos, only 19% of the Colombian popu-
lation want a total ban on euthanasia, while 38% are



in favor of full legalization, and 37% remain neutral on
theissue.®

This high level of approval for euthanasia contrasts with
the low levels of approval for otherissues that generate
similarly intense debate in Colombian society, namely
same-sex marriage with 39.3% approval, same-sex
adoption with 29.7% approval, and legalization of mar-
jjuana with 29.7% approval.*

The high level of acceptance of death with dignity in
Colombia can be explained by the positive positioning
of cases in the media, which in recent years has made
it possible to bring people closer to the most intimate
and complex decisions about the end of life and death.

Media exposure, intersecting with our own and our fam-
ilies' life experiences, has not only brought the issue of
end-of-life decisions to the dinner table but also to the
forefront of societal dialogue. This approach has been
characterized by communicating positive messages and
images of autonomy and dignity rather than negative
notions of pity, pain, dependence, and deteriorating

Ibid.
* See: Invamer (2022). Colombia Opina number 13, June 2022.

> Ministry of Health and Social Protection of Colombia (2024). Report
of figures and data on dignified death (cutoff as of December 31,
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health. It has generated conversations about what we
think and want for ourselves in these situations, making
us all part of a larger movement.

From 2015, the year the Ministry of Health regulated
euthanasia and its registration officially began, until
December 31, 2023, the Colombian healthcare system
has performed 692 euthanasia procedures.*

These are only the official figures, which include cases
performed according to regulations and within the
healthcare system. Although the public healthcare
system covers euthanasia and is free of charge, many
people, professionals, and organizations continue to
perform it privately. It is impossible to estimate how
many of these procedures are carried out at home,
with the help of families and physicians who charge
for them, and where there is no control by specialized
committees.

As of today, 2023 is the year with the highest number
of euthanasia procedures carried out in Colombia. The
number of euthanasias performed in the country last

2023). This is a response of May 23, 2024, obtained from a petition
filed on February 14, 2023, action filed on March 11, 2024,
and a motion for contempt requested on April 10, 2024.
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year was 271, with an average of 22.6 procedures per
month.*® Compared to 2015, when only four procedures
were carried out, this is a high number.*” This means
that the practice of euthanasia has multiplied by 67
in nine years, a significant figure that shows that, over
time, the issue remains well positioned in the media and
in public opinion. It also underscores the importance
of family conversations about the issue, as they play
a crucial role in shared decision-making and fostering
greater interest in making autonomous decisions about
the end of their lives.

As of December 31, 2023, 366 men (52.9%) and 325
women (47.1%) exercised their right to die with dignity
through euthanasia. In 2022, for the first time, a proce-
dure was registered for a transgender person. No cases
of intersex persons were registered.®

During the same period, the practice of euthanasia was
concentrated in two places of Colombia (Antioquia and
Bogota, the capital of Colombia). In Antioquia, 294 cases
were registered, representing 43.1% of the total, and in
Bogota, 285 cases were registered, representing 41.2%.*
Together, these two regions account for 84.3% of the
procedures carried out in the country.

Since 2017, euthanasia can be practiced on minors by
order of the Constitutional Court through Decision T-544
0f2017 and according to the criteria established in Res-
olution 825 of 2018 of the Ministry of Health. Only two
cases were registered on minors under 18 years old);
the rest were practiced on adults.®

According to the most recent reports of the Ministry of
Health, the average age of those who have requested
euthanasia is 62.5 years old. Therefore, it is an action
carried out on older people who are not of advanced
age. Comparing this figure with the Colombian life
expectancy, 77.5 years in 2023,* the average age of
access to MAID is 15 years lower.

In Colombia, cancer is the primary type of medical
condition for which people request MAID through

euthanasia. Currently, 76% of the procedures (526
cases) were performed on people who had cancer as
their primary diagnosis.® In contrast, only 24% (166
cases) were for non-cancer-related illnesses.*

Early end-of-life decision-making through advance
directives remains low. As of December 31, 2023, of the
692 individuals who accessed MAID through euthanasia,
only 42.5% (294 persons) had completed an advance
directive, while the remaining 57.5% (398 persons) had
not done so0.* Due to the absence of a comprehensive
registry for advance directives and the failure to imple-
mentdigital and interoperable medical records, we can
only determine how many individuals have advance
directives if they have already sought euthanasia.

Objectives and structure of this text

This publication has four objectives which are pursued
in three chapters. First, it synthesizes and describes the
emergence of the right to die with dignity in Colombia,
analyzing how it was born, how it has evolved, and how
it has been consolidated in recent decades, proposing a
genealogy of the process that allows us to understand
and communicate it. Second, it reflects on the law as an
instrument of social change: it uses the path of the emer-
gence and evolution of the right to die with dignity as a
successful case—despite its difficulties and limitations.
These two objectives are developed in the first chapter.

Third, the publication examines Colombia's current state
of the right to die with dignity. It explains its legal nature
and core obligations and discusses the mechanisms
available to exercise itand the criteria that must be met to
accessthem. The second chapter develops this objective.

Finally, inthe conclusion of the text, itidentifies the chal-
lenges that we will face in the future, not only in Colombia
but also in Latin America, when it comes to the right to
die with dignity, that is, the recognition, expansion, and
deepening of the possibility of making free and autono-
mous decisions about the end of life.
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The emergence of the right to die with dignity in Colom-
bia beganin 1993.1n 1991, the country had a new Con-
stitution, and in 1992, a Constitutional Court and the
tutela lawsuit*—both institutions created by the new
Constitution. Without these two constitutional inno-
vations, this process would not have begun or consoli-
dated as it has been doing for three decades.

As Saffon-Sanin and Garcia Villegas have described,
both the constitutional text and the Court's early years
were marked by a profound aspirational spirit.*” This
moment was characterized by the conviction that con-
stitutional law could be a source of social change and
that its contents were actual rights and not just politi-
cal affirmations or programmatic desires that Congress
and the government had to materialize over the years.
This aspirational spirit has played a crucial role in the
emergence and consolidation of the right to die with
dignity, which continues 30 years later, filling it with
energy for mobilization, advocacy, impact litigation,
and the change of social imaginaries.

Characteristics of the emerging
process of the right to die with dignity

The emergence of the right to die with dignity in Colom-
bia has five characteristics. First, it has been a process
of social change led by the judicial authorities, who
have managed to create, position, and slowly develop
a new constitutional right. It has also had a significant
element of chance, in which cases scattered through-
out the local judicial authorities, without a high-im-
pact strategy, have reached the highest constitutional
authority and found open and liberal judges capable of
advancing it slowly but decisively.

The debate has not necessarily been peaceful. Within
the Constitutional Court of Colombia, the emergence
of the right to die with dignity has had to fight against
the most conservative positions, which have been vehe-
mently opposed.

................

This is a process of judicial activism in which judges
have catalyzed social change in the face of the end of life
and death. According to Rodriguez-Garavito and Rodri-
guez-Franco,* new rights have been recognized, others
are beingimplemented, structural flaws are being trans-
formed and corrected, and violations of constitutional
rights are being repaired. At the same time, it mandates
the creation of specific norms, policies, plans, and pro-
grams from the judicial branch that other branches of
government must carry out. This role of the judiciary
is very different from what is traditionally expected:
resolving conflicts by interpreting the law-a reduced,
limited, and predictable task-.

To date, 15 Constitutional Court decisions, 11 tutela
decisions, and four constitutional review decisions have
created, positioned, developed, broadened, and deep-
ened the right to die with dignity in Colombia.

The second characteristic is that it is a right created
without the legislator's help. Despite the orders given
by the judiciary to legislate on this matter and the mul-
tiple attempts to discuss a bill addressing it, Congress
still needs to fulfill its legislative configuration task. Leg-
islators excuse themselves under theright to life and its
inviolability in the Colombian legal system to deny the
existence of the fundamental right to die with dignity,
prevent its comprehensive legislation, and allow the
barriers that hinder its realization to remain untackled.
Frequently, the legislative debate suggests focusing on
palliative care (strengthening and massifying it) rather
than developing other in-depth mechanisms of such
right.

Paradoxically, the absence of the legislative branch
has been an excellent opportunity for the emergence
of the right to die with dignity. Congress's inaction has
meant that discussions on this right have not been hin-
dered by the polarized debates of electoral politics, in
which it could have run the risk of not emerging, not
consolidating, or even disappearing. This entails a
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counter-majoritarian difficulty since the discussion has
not taken place in democratic forums in which people
are directly represented.

This difficulty is paradoxical since the acceptance rates
of the right to die with dignity, particularly MAID, are
high, as already established in the introduction. The
exercise of democracy is, therefore, precarious since
elected representatives do not comply with court orders,
do not carry out their work of public discussion on peo-
ple’s rights, and are not aligned with public opinion or
the preferences of the majority. Democratic representa-
tion is, therefore, prey to conservative minority interests
masquerading as the majority.

To this day, the only contribution of the legislative
branch has been a general palliative care law*® that
offers some valuable definitions but needs more effec-
tive provisions to massively increase its supply and
improve access, timeliness, and quality to such mech-
anisms of the right to die.

Since 1998 and to date, Congress has attempted on 19
occasions to debate and approve a bill on the right to die
with dignity. Generally, the bills did not have a debate or
did not pass the first of the four required debates. Rarely
have bills have had more than two debates.

The third characteristic is that the right has been
created with the timid action of the executive. The
executive branch has yet to play an active role regarding
the right to die with dignity. Its part has been reactive
and subsidiary to fulfilling judicial orders to realize it.

Up to now, the responsibility for regulating the process
and procedures related to this right has fallen on the
Ministry of Health, which has carried it out slowly, incom-
pletely, and frequently, creating unnecessary barriers
that are inconsistent with the mandates of the consti-
tutional precedent on the matter. At the same time, this
Ministry and the National Superintendence of Health
(the entity in charge of overseeing and supervising the
provision of health services in Colombia) have been
distracted from playing a leading role in monitoring the
health care system and transforming the daily practices
that materialize or hinder the effective enjoyment of the

Colombian people's right to die with dignity. Six Ministry
resolutions and a Superintendence guideline constitute
the regulations available on the matter.

The fourth characteristic is that this right has been
created without a strategic social movement. Social
organizations, scientific societies, and universities have
often been absentin the emergence of theright and the
social mobilization and innovation needed to catalyze
judicial activism. The social movement has been dis-
tant from what Saffon-Sanin and Garcia-Villegas call the
"broader political strategy aimed at social transforma-
tion through the materialization of social rights."® For
decades, there has been a lack of a vibrant, creative, and
coordinated social movement on this issue that would
provide social, political, and legal support for the social
transformation that underlies the legal one.

Organizations and social actors have focused on educa-
tional and awareness-raising efforts regarding the right
to die with dignity. Changing attitudes and beliefs about
the end of life and death and using advance directives
are among their priorities. This critical task needs to
be completed and more effectively embedded in the
provision of health services.

The emergency process has not strengthened these
social organizations, nor has it fostered the creation of a
social movement or strategic and long-lasting alliances.
In Colombia, in the judicial discussions on the right to
die with dignity, a couple of organizations are dedicated
to the subject, some medical and law schools of certain
universities, and associations of health professionals
and patients that present their technical concepts to
the Constitutional Court when required.

Despite some academic debates, publications, and edu-
cational courses, these spaces are reactive and activated
by significant legal developments, like new decisions of
the Constitutional Court or regulations of the Ministry
of Health. Academic and scientific discussions could
be more fruitful, permanent, and sustained over time.

Finally, thefifth characteristicis that itis a right appro-
priated by citizens thanks to the media, which has



created awareness and empowerment about the right
to die with dignity and end-of-life decisions.

Along with the judicial developments achieved by the
Constitutional Court in the last three decades, journal-
ists and the media have carried out their informative
and opinion-forming work responsibly and effectively
to generate recognition and empathy within Colombian
society when it comes to the right to die, giving voice
and face to real people who have shared their cases and
intimate struggles, many of them painful, all courageous
and determined.

Given Colombia's privileged position, these local cases
have been widely disseminated in the Americas and
worldwide. Journalists and the media have massively
covered landmark judicial decisions made by the judges,
reporting the figures and the evolution of access to the
procedure and highlighting individuals' barriers and
difficulties. Thus, by giving social actors visibility and
lobbying capacity, they have strengthened the advocacy
actions of social actors.

Thanks to the positive and massive communication of
the legal and social advances of the right to die with
dignity in Colombia, the issue enjoys broad approval
and support from citizens. The media have effectively
contributed to creating individual, family, and collective
knowledge through all these actions. Thisis nota small
contribution because, thanks to this public communica-
tion process, people have been able to know their rights
and when they can realize them. They have been able to
see themselves reflected in the life stories of others, to
ask themselves what they would want if they were in the
same situation, to see how family and friends support
such decisions, and to have conversations at the dinner
table about their wishes at the end of life.

Over 30 years, the process has gone through four
moments. First, the constitutional discussion on the
right to die with dignity emerged within the consti-
tutional precedent. Second, it experienced a judicial
latency and a legislative blockage, in which, despite its
nominal existence, it was not guaranteed, or at least
not legally, within the health care system. Third, the
right to die with dignity experienced rapid development

and implementation, which meant that the right went
beyond its nominal existence and opened the way for
its full implementation. For the first time, it was taken
seriously and invoked repeatedly, records of requests
and procedures were kept, and new barriers and chal-
lenges arose within the healthcare system. Finally, its
emerging process and impact litigation have begun
implementing intentional actions to monitor and over-
come obstacles.

The following sections describe each of these moments,
presenting and analyzing the main decisions and rele-
vant normative sources and detailing the legislature's
attempts to debate and pass a law.

First moment: the unplanned
emergence of the right to die with
dignity (1993-1997)

The highest courts began legal discussions on the right
to die with dignity in 1993. This first moment lasted
about four years, and the only relevant actor was the
judiciary, which issued two decisions on the matter.

The beginning of the process presents several para-
doxes. First, even though Colombia is one of the most
advanced countries in the world regarding MAID, and
namely euthanasia, the public and legal discussion
did not begin there, but with ATE, specifically with the
refusing, withholding, and withdrawing of medical treat-
ments to treat cancer. Second, although the discussions
are centralized in the most privileged circles, the first
decision of the Constitutional Court was born from an
anonymous case of a peasant woman in rural Colombia
who did not belong to those elites.

Decision T-493 of 1993 launched the judicial debate
on the right to die with dignityh. It was a case of one
of the mechanisms of the right to die, the adequacy of
therapeutic effort. In this decision, the Constitutional
Court of Colombia reviewed a tutela lawsuit that arose
from the petition of her brother and the ombudsperson
to order a woman to undergo the medical treatments
against cancerthat, according to the physicians treating
her, were necessary to preserve her life. In the plaintiffs'
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opinion, dueto herilliteracy and the alleged subjugation
to her husband, the woman had decided to interrupt
such treatments to treat the breast cancer, and, there-
fore, her right to life was in danger.

Given these arguments, the first judge decided that the
judicial procedure was justified. To protect the woman's
health and life, he ordered the husband to make avail-
able allthe means necessary for herto have access to the
health service from which the woman had withdrawn.

When the lawsuit reached the Constitutional Court,
the Justices ordered an in-depth examination of the
evidence. They found that both the woman's and her
husband's evidence suggested that the refusal of treat-
ment had been voluntary and without the pressure
alleged by the plaintiffs. The woman stated that she
had not continued with the therapies because it was
uncomfortable for her to travel to the place where they
were performed and because she was convinced that it
would be God -according to her religious beliefs— who
would decide on the future of her health.

Based on the above, the Court presented two main
arguments when adopting the decision that triggered
the discussion on the right to die with dignity in Colom-
bia. On the one hand, it considered that the right to
autonomy enshrined in Article 16 of the Constitution
was violated. To this extent, it was established that if a
person decides not to undergo medical treatment due
to personal convictions, neither the State nor any private
individuals can demand an obligation contrary to their
own will. Otherwise, it would be privileging a worldview
that allows institutions and third parties to impose their
decisions over the autonomy and freedom of a person.
Atthe sametime, the Court ruled that violating the right
to autonomy included violating the right to personal and
family privacy enshrined in Article 15 of the Constitution.
Interference in such a personal and private sphere and
conduct undermines the freedom and privacy to which
everyoneis entitled. By attempting to force the woman to
undergo specific treatments that she voluntarily refused,
other parties unlawfully interfered with her privacy.

With this first case, the Court began to define the frame-
work for decisions on dying with dignity without directly

mentioning the existence of a specific fundamental right.
This judicial conclusion addressed the possibility of refus-
ing, withholding, or withdrawing medical treatment, even
if this decision leads to death, without directly provoking
it. The Court identified the matter as a constitutional issue
relating to freedom, autonomy, and privacy, and for the
firsttime, these issues were being addressed at the judicial
level.

Three and a halfyears later, in Decision C-239 of 1997 >
the right to die with dignity emerged in the Colombian
judicial precedent. In this decision, the Constitutional
Court analyzed a claim of unconstitutionality filed by a
citizen against the crime of mercy killing, included in the
Criminal Code.® The plaintiff claimed that the crime of
mercy killing should not be subject to a lesser penalty
than other crimes against life. From a conservative point
of view, by imposing a lesser punishment for such a crime,
the plaintiff argued that the legislative branch had disre-
garded constitutional rights and protections, including
the right to life. His initial claim was that the crime of
mercy killing should be declared unconstitutional, that it
should be excluded from the legal system, and that such
act should be punished with a higher penalty. However,
the result was contrary to what was planned.

The plaintiff did not intend to catalyze a discussion on
death with dignity, much less did he want the Court to
go a step further and create a ground in which there
would be no criminal consequence for mercy killing and,
in this way, euthanasia would be decriminalized. For this
reason, the emergence of the right to die with dignity
is described as unplanned since it did not respond to a
carefully designed strategy to achieve planned objec-
tives butinstead arose from a citizen's initiative to attack
the Criminal Code, an initiative that found a placein the
Court and that led to the emergence of the right in the
Colombian constitutional orbit.

In Decision C-239 of 1997, unlike the previous and most
of the successive decisions on the right to die with dig-
nity, the Court did not discuss a specific case in which a
constitutional right had been violated but instead car-
ried out an abstract analysis of its constitutionality.>
In Colombia, any citizen can challenge a legal norm



that, in their opinion, violates the Constitution. On this
occasion, the Court declared the crime of mercy killing
constitutional but created a ground for the exclusion
of criminal liability. It issued a decision indicating that
there would be no criminal liability when the following
criteria were met: the person was duly diagnosed with
aterminalillness;* experienced physical or psycholog-
ical suffering incompatible with their idea of dignity,
expressed free consent, and a medical practitioner
performed the procedure.

In this decision, the Court mentioned for the first time
the right to die with dignity in close relation to the right
to live with dignity: "The fundamental right to live in a
dignified manner entails the right to die with dignity."*®
It then went on to give it content. In this sense, it rec-
ognized that different approaches to life exist; some
understand it as a sacred gift over which people have a
restricted margin of decision, and others assume it as
something valuable but not absolute, intimately related
to autonomy and the personal life project.

The Court's analysis was based on recognizing human
dignity as a supreme value that radiates other funda-
mental rights, including autonomy as its highest expres-
sion. In this sense, the right to life as a valuable but not
sacred good entails that a person can decide whether
to continue living when suffering is incompatible with
one’s idea of dignity.

In line with the above, the Court has determined the
approach to be taken regarding cases involving dignified
death in the future: a pluralistic perspective, with legal
issues strictly distinguished from religious ones. People
should be able to view life as sacred without imposing
theirvalues on others, as thereis no constitutional obli-
gation to maintain a biological existence. This clarifica-
tion was crucial for the emergence of the right to die with
dignity, as it resolved the tensions of the first decisions
dealing with the case, mainly C-239 of 1997, and settled
the debate between law and religious beliefs.

As Rodrfguez-Garavito and Rodriguez-Franco point
out, this is the effect of restructuring the framework in
which certainjudicial decisions define and establish the
parameters within which similar situations are decided,
or public problems are understood and materialized.>
Therefore, the court has avoided being swayed by
religious morality and the idea of life's sanctity being
dictated by vague majorities, in allowing individuals to
make specific end-of-life decisions within the frame-
work of constitutional law and human rights.

In this same decision, the Court tangentially considered
the relationship between the right to die with dignity
and the principle of solidarity to highlight the non-crimi-
nal nature of the action of one who helps another to die
when the established criteria are met. It also addressed
the relationship between the right to die with dignity
and protection against torture and ill-treatment and
established that preventing a person from having access
to the medical assistance necessary to end their life and
thereby put an end to the suffering that afflicts them is
equivalentto cruel,inhuman, and degrading treatment.

In addition to the above, the Court stated that the State
hasthe duty to care for and protect life but that this duty
isnotabsolute. On the contrary, there are limits to doing
s0, and there must be harmony between the goods and
values protected by the Constitution. Thus, it declared
that the protection of life is compatible with free and
autonomous decisions related to the end of life and
death. This powerful idea opened the door to creating
the emerging right to die with dignity.

In 1997, the Court decriminalized mercy killing and,
in doing so, allowed the legal practice of euthanasia
when the strict criteria previously indicated were met.
Regarding the actions of the person causing death, itiis
considered that physicians should be the ones called
to do so because they are the ones who can provide the
necessary information and the knowledge to ensure
that the conditions are safe. Therefore, the action is



lawful since it is an act of solidarity in which a profes-
sional provides medical assistance to cause death to a
person who has given free, informed, and unequivocal
consent and suffers from a terminal illness.

Decision C-239 of 1997 is a landmark ruling:*® a power-
ful statement that starts the legal, judicial, and social
discussion and, at the same time, restructures the
frame of reference and aims to catalyze the production
of regulations on the right to die with dignity. Under
the new grounds created, the criteria for exercising the
right to die with dignity via euthanasia arise. The rightis
addressed intensely,” since it is in this decision that its
core obligations and mechanisms are defined and spec-
ified. This decision also has the effect of restructuring
the framework®® under which the right to die with dignity
will be understood and applied in the future, that is, an
understanding that the right to life is not absolute and
must be used in line with the rights to human dignity,
autonomy, and protection against torture. Likewise, this
decision attempted to generate an effect of normative
production by urging Congress, for the first time, so that,
within the framework of its functions and by constitu-
tional principles, it would regulate dignified death via
euthanasia.

Decision C-239 of 1997 was not free of discussion or
controversy. Three of the nine justices who made up the
Courtexpressed their dissenting opinion® and recorded
their arguments within the decision. In the first place,
the dissentingjustices disagreed with the interpretation
of the right to life and how the Court resolved the ten-
sion between this right and the emerging right to die
with dignity. In the second place, they argued that the
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Court had supplanted the work of legislators by going
beyond the general and abstract judgment of consti-
tutionality and creating a new ground for excluding
criminal liability for a crime.

This decision is a breakthrough in Colombia's emer-
gence of the right to die with dignity. Thanks to this
decision, the judicial authorities began the creation of
judicial precedent naming the right, linking it to other
constitutional rights, and establishing specific criteria
for its exercise. This entailed an enormous symbolic
effect®in the emerging process of the right since it posi-
tioned the discussion on death with dignity as a human
rights issue and favored the transformation of social
narratives and public opinion on euthanasia. However,
its practical and direct impact®® was much more lim-
ited, and it was not until 2014 that the right to die with
dignity became operational and accessible within the
healthcare system.
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As can be seen, the public and legal debate on dignified
death was unplanned at the time and did not have an
impact litigation strategy behind its emergence.* Social
organizations did not actively mobilize to bring cases on
dignified death before the judges or the Constitutional
Court and did not design any strategy to position the
issue before public opinion—nevertheless, the two judi-
cial decisions described above catalyzed the existence
of this new right.

Second moment: judicial latency and
legislative blockage (1997-2014)

The second moment regarding the emergence and con-
solidation of the right to die with dignity in Colombia
lasted from May 1997 to December 2014. It was char-
acterized by judicial latency and legislative blockage.
The Congress discussed four bills on dignified death
on nine occasions without success. However, a pallia-
tive care law that did not address the right to die with
dignity was adopted, and a judical decision upheld the
constitutionality of the law.

In Decision C-239 of 1997, the question of implementing
euthanasia was not addressed or resolved. Physicians
were placed in a difficult position: they had to verify the
criteria set by the Court and could provide adequate
assistance in dying; however, nothing shielded them
from possible criminal prosecution, in which they had
to prove that the procedure had indeed complied with
the Court’s criteria. This made euthanasia cumbersome
within the Colombian healthcare system.

The enormous public, media, academic, and political
commotion generated by this decision did not translate
into more people requesting euthanasia procedures, nor
diditresultin people seeking protection in cases where
they were denied the procedure within the healthcare
system. The emergence of the fundamental right to die
with dignity in the highest judicial authorities remained
anchored in the legal, medical, and media elites. The
creation of the right was not reflected in citizens' aware-
ness of it, norin the practical and qualified knowledge to
make it effective in a public, inclusive, and transparent

way within the healthcare system. Through the testimo-
nies of people and their struggles and the intervention
of journalists and the media, it took seventeen years to
raise awareness and knowledge in Colombian society.

Of course, euthanasia was carried out, as it had been
for decades before the Constitutional Court decriminal-
ized it. However, euthanasia was performed privately
and with negative social, ethical, and legal implica-
tions, an issue that remains unresolved in many cases.
Private procedures were only available to those who
could afford them and had sufficient social networks
to reach the professionals and institutions providing
such services. This did not guarantee democratic access
to justice but created a service reserved for those who
could find and pay forit.

Private practice involves many ethical and legal risks.
Since there is only one person to verify that the criteria
are met, and that person is usually the one perform-
ing the procedure, there is no third-party oversight or
review. The procedure is not public; it is not recorded
and does not appear in the person's medical records,
which is risky for those in a vulnerable situation who
do not have the opportunity to express their wishes,
opening the way for relatives to act against their will.

After the first moment of the right's emergence and
creation, physicians and clinics had no defined role,
insurance companies had no concrete obligations, and
healthcare institutions were not legally obliged to pro-
vide the service. In this way, both the emerging right to
die with dignity and the materialization of euthanasia
remained inactive in medical and legal practices.

In light of the Constitutional Court's order, it was
expected that Congress would legislate on the right
through a complete and detailed law that would solve
the practical challenges and create the concrete steps
to make it effective, but this has yet to happen. As men-
tioned above, the legislature has been largely absent
from the process. The few Congress members who
have led the drafting and discussion of bills have only
encountered blockages and obstacles in their attempts
to achieve a broad, democratic, and practical debate to
regulate this right in depth.



Between 1997 and 2014, Congress had the opportunity
to discuss four bills presented nine times. Only one
has attempted to legislate against the fundamental right
to die with dignity. The others sought to develop legis-
lation in line with the Court's developments.

The first bill was presented to the Senate in 1998 by
German Vargas Lleras from the Colombian Liberal Party.
Unfortunately, it was rejected in less than a year due
to a lack of debate. Subsequently, in 2004, a second
bill was presented, this time by Senator Carlos Gaviria
Diaz, who had been the Reporting Justice for Decision
C-239 of 1997 and who had been elected to Congress
in 2002 by a left-wing party called the Frente Social y
Politico (Social and Political Front). This proposal was
also dismissed without debate.

In 2006, the third bill was introduced by Senator
Armando Benedetti Villaneda of the Partido de Unidad
Nacional (National Unity Party). This initiative went
much further, seeking to regulate not only euthanasia—
as the Constitutional Court had urged Congress to do
in 1997—but also MAS and to establish mechanisms for
evaluating and controlling procedures through the cre-
ation of a national commission. Between 2006 and 2014,
the Senator presented this project five times. In 2008
and 2012, it was approved in the first debate. In 2008,
the bill reached the Senate plenary and was rejected;
on the other three occasions (2006, 2007, and 2014), it
was dismissed without any debate.

In 2011, the first and only bill introduced sought to
eliminate the right to die with dignity. It was introduced
by Senator Carlos Alberto Zuluaga Diaz of the Colom-
bian Conservative Party and members of other parties,
including Senator Benedetti's National Unity Party. It
was debated in the Senate committee and rejected on
October 11, 2011.

During this second moment, the legislature only man-
aged to debate and adopt Law 1733 of 2014%, which
refers to access to palliative care for people with termi-
nal illnesses or chronic, degenerative, and irreversible

diseases that significantly impact life quality. The law
focused on the right to palliative care without mention-
ing the right to die with dignity.

Article 4 of the Law defines palliative care as "appropri-
ate care for the patient with a terminal, chronic, degen-
erative, and irreversible illness where the control of pain
and other symptoms requires, in addition to medical,
social, and spiritual support, psychological and family
supportduringillness and bereavement. Palliative care
aims to achieve the best possible quality of life for the
patient and family. Palliative medicine affirms life
and considers dying as a normal process. The phy-
sician will use the methods and medications at their
disposal or reach if there is the hope of alleviating or
curing the disease."® As can be seen, the approach to
such care is conservative and does not define it as part
of the right to die with dignity.

This law is also timid regarding ATE. The same Article
states that "[...] the physician will use the methods and
medications at his disposal or reach, as long as there is
hope of alleviating or curing the disease. When there is
a diagnosis of brain death, it is not his [the physician's]
obligation to maintain the functioning of other organs or
devices by artificial means if the patient is not eligible to
donate organs."®” Thus, ATE is mentioned tangentially,
subordinated to palliative care in moments of brain
death, and is not recognized as a mechanism of the
right to die with dignity.

Although it did not attempt to regulate the right to die
with dignity, this law provided some valuable definitions
that will help make it a reality in the years to come: ter-
minally ill person and chronic, degenerative, and irre-
versible disease with a high impact on the quality of life.
In addition to the above, it recognized some legal rights:
the right to receive palliative care and information—
for both the patients® and their families®—, the right
to have access to a second opinion,” and the right to
include children and adolescents in the right to receive
palliative care.™



Despite its limitations, the right to express one's will in
advance is one of the most important innovations of
this law.” Civil society has promoted this decision for
decades by signing documents such as living wills and
advance directives. Even though these were made in a
free and autonomous way, their content, formalization,
and binding conditions for the healthcare system still
needed to be legally defined. The law did not indicate
that these documents could or could not be used to
express one's will regarding euthanasia. In this regard,
as will be discussed in more detail below, the Ministry
of Health regulated the matter in detail in the following
years through Resolutions 1051 of 2016 " and 2665 of
2018.™

Finally, Law 1733 of 2014 created the obligation for the
healthcare system to have a comprehensive network of
palliative care service providers and required the Min-
istry of Health to monitorit. Since the President vetoed
it,” the content of this law was then analyzed by the
Constitutional Court in Decision C-233 of 2014.% The
bill was sent back to Congress and to the Court for con-
sideration. In its decision, the Court reiterated its prec-
edent on theright to palliative care and its relationship
to the right to health and human dignity, stating that
palliative care does not seek to hasten, directly cause,
or postpone death and is, therefore, different from MAID.

The Court analyzed advance directives to express the
patient's will, considering only the possibility of refusing,
withholding, or withdrawing treatment. In this sense,
the Court avoided studying advance directives in rela-
tion to MAID. The Court interpreted advance directives
as an expression of the patient's will, considering only
the possibility of refusing, withholding, or withdrawing
treatments. In this sense, the Court avoided analyzing
advance directives in relation to the right to die with
dignity. It explicitly stated that these documents could
not be used to make "anticipated termination of life"
or MAID decisions. This position changed in the future
when advance directives made it possible to consent
to the right to die with dignity, including not only palli-
ative care and AET but also MAID. Ultimately, the Court

declared that the law did not address the right to die
with dignity and was not subject to the statutory reserve.
Therefore, the President declared it constitutional” and
signed itinto law.

The right to die with dignity underwent no significant
legal or practical developments during this second
moment. The symbolic effects of Decision C-239 of
1997 remained in the discussion of elite circles, law-
yers, health professionals, and journalists but did not
reach the citizens. Some legislators repeatedly tried to
regulate theright and to address an entirely new mech-
anism—medically-assisted suicide—but their attempts
were unsuccessful. Citizens and organizations did not
mobilize to request the process before the Colombian
healthcare system to strengthen the emergence and
creation of the right. There were 17 years of judicial
delay and legislative blockage.

Third moment: the fast-paced

development and implementation
(2014 - 2020)

As of 2014, the right to die with dignity emerged from
judicial latency and was developed broadly and deeply,
thanks to the various cases that reached the judges and
were reviewed by the Constitutional Court. In these
cases, people requested unregulated procedures and,
as a result, encountered obstacles within the health-
care system, forcing them to use judicial mechanisms
to resolve the violations of rights they faced.

As a result, the Colombian Constitutional Court estab-
lished rules to make the right to die with dignity effective
for both adults and minors; it required the creation of
a mechanism to register procedures; it monitored and
followed up on government actions; it elaborated on
the criteria of psychological suffering; it allowed third
parties to best interpret the will and preferences of those
who could not give their consent; and it ordered some
symbolic reparations. The executive power, through
the Ministry of Health, was then obliged to regulate the
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matter following these judicial advances and to provide
clearrules forthe actors of the healthcare system to act
and guarantee the right to die with dignity.

During this period, the media broughtto light the cases
and struggles of people who made autonomous deci-
sions about the end of their lives and who encountered
obstacles and difficulties in exercising their right to die
with dignity. By reporting on these cases, they contrib-
uted to the positioning and positive transformation of
the debate on a subject as difficult to communicate
as death. For its part, the legislative branch debated
several bills to regulate the issue but failed in adopting
legislation on the matter.

This is the most prolific moment in legal production:
seven decisions,’ three bills debated seven times in
Congress, and five resolutions issued by the Ministry of
Health™ make up the legal progress made on thisissue.

After the landmark Decision C-239 of 1997, we identify
Decision T-970 of 2014* as a second milestone that
marked a new moment in Colombia's emergence of
the right to die with dignity. In this decision, the Con-
stitutional Court analyzed the case of a woman who
had been living with colon cancer for five years until her
health and quality of life deteriorated significantly. At
first, she agreed to palliative care, but then she refused
some medical procedures. Finally, she asked for MAID
through euthanasia. Her physician refused because
he considered it "a homicide to which he could not
consent.”®

The insurance company within the Colombian health-
care system denied the request for the procedure
because, although Decision C-239 of 1997 decriminal-
ized mercy killing, neither Congress nor the Ministry of
Health had regulated the matter. The insurance com-
pany also argued that it could not force practitioners
to act against their conscience and beliefs.

In the lower court, the judge agreed with the insurance
company and denied any violation. He stated that the
matter had not been expressly regulated by Congress or
the Ministry of Health. Therefore, the applicable norm

was Article 11 of the Constitution, which establishes the
inviolability of the right to life.®?

The Constitutional Court selected the case for review.
This was the first time that the Court had the opportu-
nity to address the obstacles faced by individuals trying
to exercise their right to die with dignity through eutha-
nasia due to the lack of specific regulations on MAID
caused by the legislative deadlock that has existed since
1997. The result was Decision T-970 of 2014.

With this decision, the Colombian constitutional
case law moved from the conceptual and theoretical
advances achieved through Decision C-239 of 1997
to operationalizing the law and its actual application
within the Colombian healthcare system.

This decision made several contributions that marked
the onset of rapid development of the right to die with
dignity in Colombia. First, it reaffirmed it as a fundamen-
talrightin the Constitution. Although briefly addressed
in Decision C-239 of 1997, the Court finally resolved the
matter in Decision T-970 of 2014. This decision gave rise
to the fundamental right to die with dignity: a complex,
autonomous, directly enforceable right that does not
require legislative intervention and can be enforced
judicially through the tutela lawsuit.

With this decision, the Constitutional Court established
that the right to die with dignity emerged in 1997 and
consolidated as a fundamental rightin 2014. Three ele-
ments were used to characterize it as fundamental: The
direct and essential relationship of a dignified death to
human dignity, the existence of a legal consensus on
the scope and content of the right, and the translation
of dying with dignity into a subjective rightin which the
actors are identified, and the relationships and obliga-
tions imposed are clear.

Thus, the Court concluded the conceptual discussion
by stating;

The right to die with dignity is an autonomous right,
independent [of] but related to [the right to] life and
otherrights. Itisimpossible to consider a dignified death



as [part] of the right to autonomy, nor is it possible to
understand it as a part of the right to life. It is simply a
complex and autonomous fundamental right that has
all the characteristics and attributes of the other consti-
tutional guarantees of its category.®

In this decision, the Court also tangentially addressed
the different mechanisms for realizing the right to die
with dignity: access to palliative care, ATE, and MAID
through euthanasia. However, it did not attempt to
conceptualize the right beyond this.

As a second contribution, the Court pointed to the differ-
entways and moments people can consent to the right
to die with dignity. Building on what it had established
in Decision C-239 of 1997, it specified that consent must
be free, informed, and unequivocal:

Free means that there is no third-party pressure to decide.
The determining element is that the motive for the deci-
sion must be the patient's genuine desire to end the
intense pain heis suffering. Furthermore, consent must be
informed, which means that professionals must provide
the patient and family with all objective and necessary
information so that no hasty decisions are made when a
human life is at stake. Finally, consent must be unambigu-
ous. Adecision such as the one made hereis, in principle,
intended to protect the patient's life and his own will;
therefore, this criterion seeks to ensure that the patient's
decision to cause his death is consistent and lasting, that
it is not the product of critical or depressive episodes.®

In addition to these characteristics, the Court addressed
the moments in which consent can be expressed. It can be
givenin advance, before being aware of theillness that has
triggered the decision to access the mechanisms provided
by the right to die with dignity, or after being aware of it.®
It also stated that consent can be informal, for example,
when it is expressed verbally, in daily conversations, by
any means, orformal, when itis recorded in writing, audio,
orvideo if it meets the minimum conditions established
by the regulations on advance directives.®
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Likewise, consent may be expressed directly by the per-
son deciding their own life and death or in a surrogate
manner:®’

When the person suffering from a terminalillness cannot
express their consent, [iJn such cases, and to not prolong
their suffering, the patient's family may substitute con-
sent by providing support through the principle of the
best interpretation of their will and preferences. In these
cases, the same procedure established in the previous
paragraph is followed, but the Interdisciplinary Com-
mittee must be more rigorous in fulfilling the criteria.®

Third, the Constitutional Court addressed the lack of
protection of the rights of individuals in the absence of
legislation on the right to die with dignity. The legislative
latency and the fact that Congress had debated several
bills without concrete results had become an obstacle to
access, and this case was an opportunity to makeitvisible
and correct it. Based on its previous precedents, in par-
ticular Decision C-139 of 1996, the Court established that
the Constitution has direct normative effects, application,
andvalidity, hasimmediate legal consequences, and does
notdepend on a subordinate norm, whether legislative or
regulatory. Atthe same time, it recognized that the work of
the legislature is essential in the protection of fundamen-
tal rights, but since the Constitution is a superior norm, its
legal content has a directimpact on the lives of individuals
and the rights to which they are entitled.®

The Court did not limit itself to stating that the absence
of legislation should not be an obstacle but went further
and ordered the Ministry of Health to issue a regulation
for the Colombian healthcare system that would follow
the guidelines established in the decision. It also ordered
the creation of a medical protocol that would serve as a
reference for the procedures to be followed to guarantee
the right to die with dignity through euthanasia.® In this
sense, it dictated the general criteria to be observed by
the healthcare system. First, it referred to the prevalence
of the patient's autonomy, which requires that service pro-
viders to analyze the cases always taking into account the

patient'swill, which can only be disputed in very particular
situations.®® Second, celerity and timeliness imply that
the right to die with dignity cannot be delayed since this
would meanimposing an excessive burden on the person
requesting it. At the same time, it requires that the pro-
cess of receiving, evaluating, and deciding on requests be
agile, prompt, and without excessive bureaucracy, which
prevents the patient from effectively exercising the right.2
Third, the criterion of impartiality was formulated, which
refers to the fact that physicians must be neutral in car-
rying out the procedures necessary to realize the right to
die with dignity. Whether ethical, moral, or religious, their
positions cannot lead to denying this right and its mecha-
nisms. Likewise, in cases where the physician asserts such
convictions, they cannot be forced to carry out euthanasia
procedures but must designate another professional to
perform them.”

In addition to establishing general criteria, the Court went
astep furtherand ordered the creation of a three-member
body within clinics, hospitals, and institutions that pro-
vide health services to receive, evaluate, and decide on
requests for MAID through euthanasia. The Constitutional
Court called these bodies "right-to-die committees," and
according to the Court's decision, they are composed of:

Agroup of interdisciplinary experts who will perform var-
ious functionsin cases where the right to die with dignity
isrequested. Among other tasks to be determined by the
Ministry, the Committee will have to provide psycholog-
ical, medical, and social assistance to the patient's fam-
ily so that the decision does not negatively impact the
family or the patient's situation. This assistance cannot
be formal or sporadic but must be constant during the
phases of decision and execution of the procedure, aimed
at the practical realization of the right. In addition, this
Committee must supervise the entire process, respecting
the terms of this decision and the impartiality of those
involved in the process. Likewise, in the event of the dis-
covery of any irregularity, it shall suspend the procedure
and bring to the attention of the competent authorities
the possible commission of a misdemeanor or a crime.



Atthe sametime, it established precise procedures and
deadlines to be followed. In this sense, the Court set
forth the obligation of physicians to receive requests
for MAID and to convene the Committee that must
exist in the institution so that it can begin its process,*”
subject to an expeditious deadline of ten days. The
three-member body must evaluate and decide on the
request within this period.®

Within this framework, the leading role of physicians
and clinics in access to the right to die with dignity has
been recognized since they are "the main obligated
parties regarding the application of procedures aimed
at giving effect to the patient's will to exercise his or her
right to die with dignity." *” However, this does not mean
their obligations are unlimited, or they can be forced to
actagainst their conscience. The decision protects their
right to conscientious objection and sets conditions and
obligations so that the possible exercise of this right
does not become an obstacle to the right to die with
dignity.

To this end, the Court stated that

The personal convictions of the physicians responsible for
carrying out the procedure, which may be contrary to the
performance of that duty, cannot constitute an obstacle
tothe patient's exercise of fundamental rights. In this case,
within twenty-four (24) hours of the physician's written
explanation of the reasons why the performance of the
procedure is contrary to his personal convictions, another
physician must be assigned to perform the procedure.®

In addition, a reporting and documentation require-
mentforeuthanasia has beenintroduced. The Commit-
tees must submit a comprehensive report detailing all
aspects of the procedure to the Ministry of Health. This
measure is intended to enable the Ministry to oversee
the practice thoroughly.

As detailed by Rodriguez-Garavito and Rodriguez-Franco,
Decision T-970 of 2014 had a decisive unblocking effect
that managed to break an inertia characterized by the
poor knowledge of the population and the lack of pub-
lic and legal mobilization of social organizations. The
decision also unblocked the legislature and resolved
the absence of clear rules to carry out MAID through
euthanasia and guarantee the right to die with dignity.*

Four months after Decision T-970 of 2014, the Min-
istry of Health, through Resolution 1216 of 2015,
regulated euthanasia by establishing the conformity
of Committees and their rules of procedure.!® Clinics'
and health insurance companies' responsibilities were
indicated,'® the different stages of the process of guar-
anteeing euthanasia were detailed,'® and institutional
conscientious objection was prohibited, as established
by the Court.

With this resolution, the public policy production effect
of judicial activism materialized,'** thanks to the cre-
ation of specific regulations applicable to this right. This
norm at the regulatory level would become a practical
guideforthe healthcare system and the implementation
of the right to die with dignity.

In Decision T-132 of 2016,'® the Court reviewed a case
in which the right to health, the special constitutional
protection of inmates, and the right to die with dig-
nity intersected. In this case, it analyzed the situation
of a 49-year-old man detained in prison who suffered
from several non-terminal illnesses and, in the face of
numerous obstacles to timely access to health services,
medicines, and surgical procedures, decided to request
MAID. Both the lower and appellate courts denied the
request because the plaintiff did not have a terminal
illness and did not meet any of the criteria for the reali-
zation of this right. This case allowed the Constitutional



Court to reaffirm the strict criteria for access to MAID
through euthanasia. It also strengthened the constitu-
tional precedent that such requests cannot be a way
outto solve othertypes of problems or difficulties faced
by individuals.

With Decision T-322 of 2017,% the Court reviewed a
case in which the right to health, the right to care, and
the elderly as rights holders converged with theright to
diewith dignity. In thisjudgment, the Court analyzed the
complaint of a 90-year-old man who verbally requested
euthanasia to a clinic and to his physicians. He did not
have aterminalillness but argued that he was alone and
had no one to give him the help or care he needed; he
could notwalk well and was close to using a wheelchair.
He then went to court and filed an oral tutela lawsuit,
ultimately denied.

This judicial decision created the strict duty of verifi-
cation that the tutela judge has when faced with cases
related to the right to die with dignity:

The tutelajudge has a strict duty to verify the factsin the
tutela action, claiming the right to die with dignity. The
decision to die with dignity isindependent of a person's
love for life and occurs when the person suffering from a
terminal illness renounces an existence without dignity
without implying a disregard for life. In these cases, the
tutela judge is obliged to guarantee the right to life and
human dignity, which means that the judge acts with
the conviction that the right to life is the basis for guar-
anteeing other rights. For this reason, the constitutional
judge must ascertain the factual context of each case,
as well as the capacity of the person to express their
will, especially in the case of a request as radical as the
practice of euthanasia.!”

This strict duty of verification should lead the judge to
know and delve deeper into the social reality of each
case,'% to verify that the request for MAID does not
originate from the violation of other rights, noris it a
product of situations that judicial authority can resolve
or help to resolve.

In Decision T-423 of 2017,'® the Court analyzed the
case of a 24-year-old woman with terminal cancer who,
after receiving the prescribed treatments that proved

................

ineffective and caused side effects that prevented her
from performing daily activities, had stopped chemo-
therapy. With the support of her mother, she directly
and explicitly asked both the physician and the clinicto
guarantee her right to die with dignity through eutha-
nasia. The physician did not respond to her request,
and the clinic refused the procedure because, in the
absence of an oncologist, it was impossible to convene
the right-to-die Committee necessary to evaluate and
decide the case, as required by Resolution 1216 of 2015
of the Ministry of Health.

The lower court protected the woman's right to die
with dignity and ordered, among other things, that the
healthcare system prepare everything necessary to
convene the Committee to evaluate the woman's case
and carry out the procedure. Since the woman was in
an intermediate town where the hospital network did
not meet the necessary standards or qualifications, the
insurance company had to arrange for her transfer to
another city where appropriate medical services were
available.

The transfer occurred, but the receiving hospital was
uninformed of the purpose of the transfer, and there
were delays with the woman's medical records. The
obstacles and barriers created an emotional and phys-
ical burden for the woman and her family because the
administrative staff had no clear way to guarantee her
right to die with dignity. In the end, the procedure was
full of doubts and irregularities, and instead of eutha-
nasia, a 12-hour terminal sedation was performed.'*

In this judicial decision, the Constitutional Court iden-
tified the right to die with dignity as an autonomous
and complex fundamental right established in Decision
T-970 of 2014. At the same time, it was an opportunity
to review the severe administrative barriers that per-
sisted—and still do—despite the rules and guidelines
previously defined in the jurisprudence and regulations
in force.

The Court verified that although Decision T-970 of 2014
and Resolution 1216 of 2015 had created the obligation
for the Committees to report the procedures performed
to the Ministry of Health, it was impossible to monitor a



request from the moment a person made it. Therefore,
it ordered the Ministry of Health to create an effective
registration mechanism to have data and monitor the
situation from when it was requested and not only when
performed. The Ministry did not fulfill the order imme-
diately; it was necessary to carry out a judicial pressure
process to achieve it in 2021—four years later.

The Court also ordered the National Superintendence
of Health to ensure that healthcare providers have the
infrastructure and appropriate personnel to carry out
the euthanasia procedure and to monitor the correct
implementation of the right to die with dignity. Four
years later, this order led to the adoption of a directive
by the same authority.

The Court again urged Congress to pass a law regarding
the need for legislative regulation and imposed a two-
year deadline, which expired without being met.

Finally, the Court ordered a public act of acknowledge-
mente and reparation, apologizing to the woman's
family in the presence of the local hospital directors
that caused the violation, the insurance company, and
the Ministry of Health.

Through Decision T-544 of 2017, the Court analyzed
the case of a child with an intellectual disability and
communication difficulties, whose health condition was
complexanddelicate. He and hisfamily faced challenges
in accessing services within the healthcare system. As a
consequence of his serious health condition, his parents
applied for MAID. Without a response, they turned to
the courts to protect their son's constitutional rights.

With this case, the Court clarified that in its jurispru-
dence, there was no age limit to guarantee the right to
die with dignity and that when Resolution 1216 of 2015
regulated the procedure for access to a dignified death
through euthanasia only for adults, it disregarded the
fundamental rights of a group that enjoys special con-
stitutional protection: children and adolescents.*? The
Court recognized that it was unacceptable that, while
adults are not required to continue their vital existence
in cases of illness and suffering, children and adoles-
cents are subject to an unlimited obligation to live.*®

11 Constitutional Court of Colombia (2017). Decision T-544/17 (Justice
Rapporteur: Gloria Stella Ortiz Delgado).
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At the time of the decision, the child had already died,
having agreed to palliative care for a short period and
having been sedated to avoid pain and suffering. Thus,
the Court ordered the Ministry of Health to regulate the
procedure of euthanasia for children and adolescents
and to issue a specific protocol to guide the actors of
the healthcare system.

In this decision, the Constitutional Court recognized that
the healthcare system and the Committees that decide
on requests must act more strictly when dealing with this
protected population. The verification of consent must
be rigorous. The Committee must consult the child's
will and consider the child's maturity and development
level. In addition, parental consent must be obtained,
and if proxy consent is used, the Committee members
must be more strict than they are in adult cases.

For its part, the Court has gone further in urging Con-
gress to regulate the matter. In contrast to previous rul-
ings inwhichithad urged Congress to do so, in this case,
it decided to order the Ministry of Health to present a
bill on the subject, using the legislative initiative granted
to it by the Constitution.!** Years later, the Ministry of
Health would introduce a bill to comply with this court
order, but without any intention of having it debated
and approved.

In Decision T-544 of 2017, the opposition within the
Court became visible. In the dissenting opinion, Jus-
tice Pardo Schlesinger argued her position on three
aspects.™® First, the discussion of the coexistence of
the right to life and the right to die with dignity, where
she argued that

In a certain sense, the simultaneous recognition of the
right to life and the right to perform or authorize acts
directly contrary to life seems logically impossible or
at least incongruent with the criterion of taking rights
seriously. To recognize at the same time the right to life
and the legitimacy of actions directly contrary to life is as
absurd as recognizing the right to property and to theft
or the right to a good name and to insult.*®

Second, about the consideration of the dignity of life,
the dissenting judge argued that life as a biological fact
cannot cease to be dignified since this dignity derives
from the fact of having it:

The founding ruling of the line we are following today
seemsto be based on the assumption that there are con-
ditions in which life is no longer dignified. This affirma-
tionisincompatible with the Social State of Law model if
itis understood to mean that life, in itself, has ceased to
be dignified. In fact, life is not a simple operation among
many but consists of the very being of the living. To lose
life for a person is to lose his own being.**’

Finally, Justice Pardo Schlesinger referred to the dis-
cussion on conscientious objection, in particular of the
clinics—a controversial topic for the conservative judges:

Decision T-970 of 2014 made euthanasia an absolute obli-
gation for all clinics. Resolution 1216 of 2015 imposed
the obligation to have nonobjecting medical personnel
without considering the situation of the institutions that
provide health services in the light of a religious, ethical
ideology, which is covered by paragraph a) of Article 14 of
Law 133 of 1994, statutory legislation for the development
of Article 19 of the Political Constitution. | consider that it
was not legally necessary to impose this restriction on the
right to establish institutions for the provision of health
services oriented to religious [and] ethical ideals.**®

To date, Resolution 971 of 2021 still prohibits insti-
tutional conscientious objection. Only the physician
assigned to carry out MAID by euthanasia can invoke it.
Health and administrative professionalsinvolved in the
request and the procedure cannot declare themselves
as conscientious objectors, nor can health profession-
als who provide information or assistance in accessing
services related to death with dignity.

The Ministry of Health complied with the order to
regulate euthanasia in children and adolescents in
Resolution 825 of 2018, in which it established that
decision-making in medical settings must meet the
ability to communicate the decision, understanding,
reasoning, and judgment. However, ifitis not possible to



understand or communicate the decision due to a dis-
ability or the progression of the disease, the healthcare
system must provide reasonable assistance and accom-
modations to enable the voluntary, free, informed, and
unambiguous expression of the decision.!*®

This situation poses a central problem: in practice, the
possibility of access to MAID through euthanasia is
limited for people who, like the child in the case dealt
with in Decision T-544 of 2017, due to their intellectual
development and communication difficulties, cannot
understand or express the free, informed and unequiv-
ocal will to end their own life. This creates a tension
between a personal decision and the possible provi-
sion of assistance to give consent, a situation in which
eugenic decisions or those based on caregiver fatigue
should be avoided.

Resolution 825 of 2018 introduced an age limit for imple-
menting MAID, detailing how children and adolescents
understand death. In this sense, it indicated that itis not
possible to perform the procedure on a person under
12 years of age unless a sufficient level of maturity and
development is established at a close age.'® However,
although it is possible to evaluate each specific case,
some populations are excluded altogether: newborns or
neonates; childrenin early childhood; those with altered
states of consciousness; and those with intellectual dis-
abilities or psychiatric disorders that limit the ability to
understand, reason, and make reflective judgments.**

In Decision T-721 of 2017,*? the Court analyzed the case
of a woman in Bogota who had been diagnosed with
epilepsy since childhood and was now in a permanent
vegetative state. As a result of the situation, it was not
possible to determine the pain or suffering the woman
was experiencing, as she was unable to communicate.
The family based their interpretation of her pain and
suffering on the changes in her breathing and the state
of dependence she wasin.

In addition to euthanasia, the family had also submit-
ted a request for AET, which was neither processed

nor responded to, and the healthcare system directly
denied their request for palliative care. In the context of
multiple obstacles and irregularities in the application
of Resolution 1216 of 2015, the woman died of natural
causes without undergoing the procedure requested
by her family.

The woman was declared legally incompetent,** and
her legal representatives asked the healthcare system
for MAID. When they did not receive a response, they
went to court. The lower court ruled in favor of the fam-
ily, finding that both the insurance company and the
clinic had violated the law by failing to comply with the
provisions of Resolution 1216 of 2015. This was mainly
because the clinic stated that it had convened the Com-
mittee, but its decision was recorded in the minutes and
was confidential.

The appellate court overturned the decision and agreed
with the clinic, arguing that there was a response from
the Committee and that, although the contents were
confidential, the decision was to refuse the procedure
because it did not comply with Resolution 1216 of 2015
provisions. The Committee pointed out that the woman
did not have a terminal illness and that there was no
record of an advance directive, much less any evidence
of the woman's decision—not that of her representa-
tives or her family—to consent to euthanasia.

With the ruling, the Court defined the fundamental right
to die with dignity as "a set of capacities which enable a
person to exercise autonomy and control over the pro-
cess of death."!?* It also addressed and developed the
multidimensionality of the right, indicating that access
to palliative care, the possibility of ATE, and euthanasia
are part of it.}®

In light of Decision T-970 of 2014, the Court analyzed the
issue of surrogate consent—the ruling that recognized
this figure. It concluded that by requiring the existence
of an advance directive, the regulation of Resolution
1216 of 2015 had violated the right to die with dignity.
Again, it pointed out that a prior written statement was



not necessary for the person to be assisted in deciding
because to require it would limit the exercise of the right
of those who could not make the decision or had not
done so while their health condition still allowed them
to do so.

At the time of the decision, the Court issued two land-
mark rulings: it ordered the Ministry of Health to amend
Resolution 1216 of 2015 on consent and to regulate
how ATE can be requested (for example, refusal and
withholding of assistance measures) and the timeframe
for responding to that request. Finally, it again urged
Congressto legislate on the matter. To date, the Ministry
still needs to implement these three orders.

Following Decision T-423 of 2017, Resolution 229 of
2020%¢ of the Ministry of Health ordered insurance
companies and clinics to issue a letter of rights and
obligations containing relevant elements on the right
to die with dignity. Among its minimum contents, the
Court established that it should include general infor-
mation that would give an account of the existence of
this right.?’

Furthermore, the Court addressed the right to be
promptly informed by the physician of the existence
of a duly motivated conscientious objection in cases
involving euthanasia. In these cases, physicians with
such objections must write in advance to the medical
institution so that a non-objecting professional can
effectively manage the immediate care.!*

The Resolution in question included a specific chapter
on the right to die with dignity that addressed, among
other operational issues, some applicable medical defi-
nitions, the obligation to publicize and communicate
the procedures established to receive, evaluate, and
decide on requests for euthanasia of adults and minors,
and the obligation to inform about the possibility of
advance consent.

In the last case of this moment, Decision T-060 of 2020,'%
the Court dealt with the case of a 97-year-old woman
who was diagnosed with several serious illnesses,

including Alzheimer's and schizophrenia. Her daugh-
ter requested the euthanasia procedure for her mother
but was required to present the advance directive. This
was impossible because the document did not exist,
and the woman's health did not allow her to express
it, as required by constitutional jurisprudence and the
Ministry of Health regulations. In addition, despite the
seriousness of her medical diagnosis, physicians did
not consider her condition as terminal. For this reason,
the clinic refused the procedure, as did the two judicial
authorities who heard the case.

When the case reached the Court, a moderate follow-up
process was developed.’*® Thus, it requested a specific
report from the executive branch on compliance with
the orders issued in previous decisions. Specifically, it
asked the Ministry of Health about the order issued in
Decision T-721 of 2017, which required it to amend Res-
olution 1216 of 2015 regarding surrogate consent. Thus,
the Courtwarned: "The lack of regulation by the Ministry
of Health and Social Protection regarding the conditions
for the viability of surrogate consent in relation to the
right to die with dignity may constitute a threat to the
guarantee of this fundamental right, contrary to the
dignity of patients and their families."**

Therefore, itinsisted on the Ministry's obligation to regu-
late surrogate consent in two cases: when the person is
in a situation of legal incapacity or under circumstances
that prevent them from expressing their will and when
they lack an advance directive. Finally, the Court reiter-
ated its call for Congress to legislate.

Despite the above, in the third moment of development
and implementation of the right to die with dignity, Con-
gress failed in its regulatory work. Between 2015 and
2020, Congress had the opportunity to discuss three
bills presented seven times. There were no attempts to
regulate against the fundamental right to die with dig-
nity, nor against the constitutional precedent achieved
so far; they all sought to develop legislation following
the progress achieved judicially until then.



The first bill of this third moment was presented to the
Senate of the Republic in 2015 by Armando Benedetti
Villaneda of the National Unity Party. Congress did not
debate the bill, and it was filed. It was presented a sec-
ond time in 2018 and met the same fate.

In 2019, two more bills were presented. Senator Armando
Benedetti of the National Unity Party presented the first,
but Congress dismissed it without debate as in previous
years. Juan Fernando Reyes Kuri of the Liberal Party
presented the second in the House of Representatives,
the first time such a bill was presented in that body.

In 2020, three bills were introduced: one in the Senate
by Armando Benedetti Villaneda, which was dismissed
without debate; one in the House of Representatives,
again by Juan Fernando Reyes Kuri, who managed to be
approved in the first debate, but did not have a second
debate and was filed; and finally, the initiative bill of the
Ministry of Health, ordered by the Constitutional Court
in Decision T-544 of 2017, which did not have a debate
and was finally dismissed.

During 2014-2020, significant progress was made in nor-
mative production. This period saw the consolidation
of theright to die with dignity as a fundamental, auton-
omous, and multidimensional right. It also marked the
full recognition of the three mechanisms for exercis-
ing this right: palliative care, adequacy of therapeutic
efforts, and euthanasia. The Constitutional Court estab-
lished firm judicial guidelines for its realization, and the
Ministry of Health tailored the procedure regulation to
accommodate adults and minors. In addition, the Court
identified and eliminated general obstacles to access to
this right and ordered the legislative branch to take the
necessary measures.

Fourth moment: impact litigation to
overcome barriers and expand the
right to die with dignity (2021-present)

Since 2020, civil society has been working to push for
legal progress on specific issues. Despite the rapid

development and implementation achieved between
2014 and 2020, barriers to exercising the right to die with
dignity remain. Until then, the actors of a nascent social
movement had not succeeded in generating the legal
changes necessary to guarantee this right widely and
without legal or administrative barriers. They had yet
to mobilize to ensure that the executive power, through
the Ministry of Health, complied with the judicial land-
mark decisions. In this sense, this current evolution-
ary moment is characterized by the fact that, for the
first time, it includes impact litigation processes that
are intended to generate progress towards profound
transformations regarding the right to die with dignity,
building on the precedent of previous judges and exert-
ing pressure to go further in structural issues that have
not yet been resolved.

Thefirst result of this pressure from the judicial authori-
ties was Resolution 971 0f2021.1%? In 2017, the Consti-
tutional Court ordered the Ministry of Health to amend
Resolution 1216 of 2015 and create an effective registra-
tion mechanism that would allow cases of MAID through
euthanasia to be recorded from the moment the pro-
cedureis requested and not only when performed. The
Court ordered this regulatory adjustment within 30 days
of the decision, but the Ministry of Health took four years
to implement it.

Thanks to thejudicial pressure exerted by DescLAB, the
Ministry of Health adopted Resolution 971 of 2021, and
implementing such a mechanism became a reality. As
a result, the registry was strengthened, and the system
for reporting euthanasia requests and the reporting
obligations of clinics were created.’*® This has led to a
significant change in the figures and knowledge avail-
able on accessto the right to die with dignity; it has also
made it possible to understand how the procedures are
distributed throughout the country, the geographical
disparities, the gender distribution, the average age, dif-
ference by type of disease, among other relevant data.***

In addition to the registration system and the clarifi-
cation of the duties and obligations of the healthcare
system, Resolution 971 brought other innovations and
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barriers. Contrary to Resolution 1216 of 2015, the Ministry
eliminated the obstacle of the treating physician as the
gateway to the procedure. Thanks to this new resolution,
all physicians in Colombia are responsible for receiving
the requests, making an initial analysis, and activating
the Committee in charge of deciding whether to autho-
rize the procedure. It does not matter who the physician
is, whether the person is hospitalized, or whether the
physician's specialty is related to the health condition
motivating the request: All can and must receive and
then process verbal or written requests.

In turn, Resolution 971 limited the possibility for
foreigners not domiciled in Colombia to access
euthanasia. Foreigners can only access MAID if they
have been residents of the country for one year before
the request. This regulation is constitutionally problem-
atic because it restricts the protection of constitutional
rights to foreigners by requiring them to have a more
extended period of residence.

The Resolution also allows for a second Committee,
composed of different professionals, to be requested
if the first Committee refuses to authorize the proce-
dure. This change gives more room for action within
the healthcare system to protect the right to die with
dignity before cases go to Court.

Finally, regarding the medical conditions for which it is
possible to request euthanasia, Resolution 971 of 2021
requires only the presence of a clinical condition at the
end of life. This category includes incurable advanced
illness, terminal illness, and agony. The three clinical
conditions mentioned in the regulation have a near-fatal
prognosis of medium-term, six months, and days or
hours, respectively.

As a second result of this moment, and as the third
milestone of the overall process, the Constitutional
Court, in its Decision C-233 of 2021 ,'*° eliminated the
barrier of terminal illness as a requirement for access
to euthanasia. As we have presented, since 1997, this
judicial authority had established as a criterion that the
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applicant's illness must be in a terminal state, with the
understanding that death was foreseeable in a short
time. Subsequently, through technical documents, the
Ministry of Health indicated that in Colombia, to have a
terminal illness, the prognosis of life must be less than
six months. 1%

After 24 years, the Constitutional Court again analyzed
the constitutionality of the crime of mercy killing. The
plaintiffs argued that the article of the Criminal Code
violated the right not to be subjected to cruel,inhuman,
and degrading treatment, the right to autonomy, and
the right to human dignity. In turn, they argued that
res judicata had not been established, mainly because,
although the material content of the crime of mercy
killing remained the same, the amount of the penalty
established in the new Criminal Code adopted in 2000
had increased, resulting in a change in the legal effect
of such conduct.®*" In addition, they stated that there
was a different legal context since not only were the
norms contained in other laws, but there was also an
advance in the regulations—both in Colombia and the
world—and in the decisions of the Court on the matter.

It was clear that the plaintiffs were seeking social change
by asking the Court to conduct an abstract analysis of
constitutionality.**® In contrast to what happenedin 1997,
this litigation strategy sought to expand the grounds for
exclusion from criminal liability and to remove the ter-
minal illness criteria from the judicial precedent. Most
amicus curiae from legal and medical experts supported
the premise, pointing out that the terminal illness cri-
teria violated constitutional rights. Interventions from
government agencies opposed the lawsuit. Both the
Ministry of Justice and the Ministry of Health argued that
the terminal illness criterion and the current regulation
protected the person's right to life and the physician's
legal certainty.

Thanks to this decision, the Court modified the constitu-
tional precedent on terminalillness to adopt a new exten-
sion for the practice of euthanasia. It held that the crime
of mercy killing is not perpetrated when the conduct: "(i)



is performed by a physician, (i) is performed with the
free and informed consent, before or after diagnosis, of
the passive subject of the act, and provided that (iii) the
patient suffers severe physical or psychological suffering
as a result of bodily injury or serious and incurable dis-
ease."™Thus, itis no longer necessary to have a terminal
illness, but only a serious illness that is also incurable.

In analyzingits constitutionality, the Court, after defining
the issue of res judicata and reviewing all the constitu-
tional precedents on dignified death, argued that the
requirement of terminal illness was an obstacle to the
exercise of the right to die with dignity, mainly because it
restricted human dignity in its various facets: on the one
hand, it violated the right to die with dignity, autonomy
and self-determination; on the other hand, it ignored
the protection of physical and moral integrity and the
right to be protected from torture and maltreatment.

Inthis sense, if Decision C-239 of 1997 marked a milestone
by establishing that there is no obligation to live and
its configuration beyond mere biological subsistence,
Decision C-233 of 2021 represented a breakthrough by
consolidating autonomy and self-determination as the
pillars of the decision of MAID, beyond the proximity or
remoteness of death.

The Court stated that it is clear that the Constitution
does not privilege any particular model of life, but it
does protect the autonomy to choose how and under
what conditions a person decides to die, mainly when
the person's state of health leads to "physical or moral
degradation"*® or exposes them, in a prolonged and
indefinite manner, to a state of health that the person
considers cruel and incompatible with their idea of
dignity, given their assessment of pain and suffering.'!

Although the diagnosis of a serious and incurable illness
is still required, for the first time, the physicians-patient
relationship finds a relative balance. By eliminating the
criterion of terminalillness, itis the will and consent of the
person that prevails over the proximity of death to realize

theright to die with dignity through euthanasia. This judi-
cial decision marks the transition from a decision-mak-
ing model that prioritized the medical assessment of
patients' near-death prognosis to one of autonomy, in
which patients themselves assess the impact of serious
and incurable health conditions on their quality of life.

The criterion of terminal illness became a power of
attorney for the healthcare system; that is why people
with oncological diagnoses were the ones who had
access to almost all euthanasia procedures until 2021.14
In the process of medical determination of the terminal
state of an illness, autonomy was subordinated to the
apparently scientific decision of medicine to determine
whether the person would die in the next six months,
as enshrined in the protocol adopted by the Ministry
of Health.'®

The Court held that the requirement of a near-fatal
prognosis of a specific time is disproportionate and
unreasonable and restricts the self-determination of
individuals:

Given that the criminal offense of mercy killing requires,
from its legislative configuration, a series of extreme
health conditions, as well as an experience of intense
suffering, which ensure that the benefits of a dignified
death are directed only to persons whose conditions cur-
rently have no medical answers other than the attempt
to manage severe pain [...], in the Chamber's view, the
additional criterion of a prognosis of near-death (or ter-
minal illness) does not contribute to maximizing auton-
omy and self-determination and may instead impose the
continuation of the prognosis of death in the terminal
phase of the illness.**

In this sense, if the person already has a serious and
incurable illness that is a source of pain and suffering
that the person considers incompatible with their idea
of adignified life, they should be able to determine when
and how to end their life. This choice goes beyond lim-
iting or refusing treatment and allowing the disease to
progress to a terminal state; on the contrary, it involves



"the possibility of determining when a state of health
is incompatible with the characteristics that make life
worth living and when the pain becomes unbearable."'#
The Court also referred to this aspect when it stated
that "the criterion that the person must, in addition to
suffering from a serious and incurable illness, have a
prognosis of imminent death is disproportionate since
it prevents persons suffering from the above illnesses
from exercising their self-determination and choosing
how to end their life."*#¢

Decision C-233 of 2021 reaffirmed that life goes beyond
mere subsistence and is not a sacred value or an abso-
lute principle in a secular and pluralistic society. There-
fore, from the perspective of human dignity, forcing a
person to live and not providing assistance to do so not
only violates their autonomy but also constitutes cruel,
inhuman, and degrading treatment.

From the outset, the Court explicitly stated that human
dignity, as a value, a principle, and a right that perme-
atesthe Colombian legal system, includes a dimension
of a life free from humiliation and the protection of
physicaland moralintegrity. The Constitution expresses
this dimension in the prohibition of ill-treatment as a
fundamental right that the State is obliged to protect.*
About this obligation, the Court stated that "although
the actions of the authorities do not constitute the direct
source of their suffering, the fact is that the possibility of
putting an end to it, in appropriate conditions, is often
leftin the hands of the health system and the authorities
that define what is criminally prohibited."1#

Regarding the criterion of terminal illness, the Court
also noted that based on Decision C-239 of 1997, which
stated that people are not obliged to live a life of pain
and suffering "in order to defend a model of life such
as that of the martyr, who faces any suffering before
its sacred value,"* it is not clear why those who have
serious and incurable illnesses with an uncertain life
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prognosis should do so. In this sense, it pointed out that
"if a person cannot be obliged to suffer intensely for a
shorttime (near death), it is not justified that they should
be obliged to endure it fora much longer or, in any case,
uncertain time (lack of prognosis of near death)."**

Throughout the decision, the Court reiterated the rea-
sons why the criterion of terminality is an obstacle to
accessing the right to die with dignity, as well asimpos-
ing conditions that the person "considers unworthy and
incompatible with their idea of a dignified life."**! On
this point, there is a reflection based on the rule estab-
lished in Decision T-970 of 2014, which emphasizes the
importance of the subjective dimension over pain and
suffering in any discussion between the person and
the healthcare system since "regardless of the means
to understand the phenomenon of pain and suffering,
they are first and foremost a subjective experience of
the person."?

In this decision, the Court went further, stating that suf-
feringis experienced not only because of theillness but
also because of the whole dynamic of being ill without
the certainty of a life prognosis:

The suffering derived from the disease is also related
to the burdens imposed on the patient by diagnoses
and treatments; the uncertainty of the outcome deepens
it; it is materialized in family relationships; and it has a
profound relationship with time since the anticipation of
future pain or death can increase or decrease the inten-
sity of suffering.*

Therefore, if the person suffers from a serious and incur-
ableillness, it is not justifiable that they can choose to
end their life only when they are declared to be termi-
nally ill, even if this results in greater suffering for an
indeterminate time. In this sense, although palliative
care is available, the Court reaffirmed that it cannot be
a condition for a person to receive it to access other
mechanisms of the right to die with dignity.



In addition to the judicial decisions previously ana-
lyzed, the third result of the pressure exerted by the
judicial authorities is the case of Yolanda Chaparro,'*!
awoman with amyotrophic lateral sclerosis (ALS), who
was required to have a certain degree of deteriorationin
her health condition to have access to euthanasia, thus
meeting the criteria of terminal illness—mandatory at
the time. In 2020, the Colombian healthcare system told
her that she must wait until her health condition deteri-
orated severely to exercise her right: that she must find
herself unable to breathe, eat, walk, or perform activities
autonomously for herillness to be considered terminal,
the very condition she wanted to avoid.

This impact litigation resulted in Decision T-414 of
2021, which confirmed and strengthened the new
judicial precedent: the criterion of terminal illness
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cannot be mandatory for any person who decides to
apply for MAID, and it is sufficient to have a serious and
incurable illness.

Fourth, atthe end of 2021, the National Superintendence
of Health issued an updated guideline** addressed to
insurance companies, clinics, and health professionals,
with instructions to verify the implementation of the
regulation on the right to die with dignity. In doing so,
it ordered the healthcare system to create an internal
route to receive, manage, and coordinate their actions
with requests related to MAID. In addition, it instructed
these companies to register with the Superintendency
the location of their network of clinics that provide
services related to MAID through euthanasia and to
implement the right-to-die Committee and an internal
protocol for receiving, evaluating, and deciding on MAID
requests.
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Once the Court decided to eliminate the criterion of
terminal illness for access to euthanasia, we at Des-
cLAB believed that it was time for Colombia to become
one of the countries in the world with more advanced
guarantees and possibilities for realizing the right to die
with dignity. In 2020, we launched the impact litigation
strategy to challenge the constitutionality of the crime
of assisting suicide.” The goal was to ensure that the
State did not prosecute the physician when the person
met the same criteria as the required in euthanasia.
DescLAB achieved this objective with a decision that
marks a fourth milestone: Decision C-164 of 2022,

Through this impact litigation strategy, we sought the
decriminalization of medically-assisted suicide (MAS)
and the recognition of a new mechanism to realize the
right to die with dignity. DescLAB argued before the Con-
stitutional Court that Congress had exceeded its freedom
of legal configuration by criminalizing MAS and that by
punishing it criminally, it had violated and restricted con-
stitutional rights such as the right to die with dignity and
the constitutional protection of human dignity. More-
over, we argued that it had unconstitutionally restricted
the protection of personal autonomy and limited the
constitutional principle of solidarity. In this decision, as
in Decisions C-239 of 1997 and C-233 of 2021, the Court
conducted an abstract analysis of the constitutionality
of anorm—itanalyzed the crime of inciting and assisting
suicide in the Colombian Criminal Code—.

Once again, most of the amicus curiae supported the
claims presented by DescLAB. Both medical and legal
experts supported the case, arguing that it was con-
stitutionally inadmissible for MAS to be considered
a crime while euthanasia was legal. As in the case of
Decision C-233 of 2021, both the Inspector General and
the Ministries of Health and Justice requested that the
decision be declared constitutional on the grounds,
among others, that there was already a mechanism for
exercising the right to die with dignity and that it was
not necessary to extend it to others.

Decision C-164 of 2022 declared the conditional consti-
tutionality of the crime of assisting suicide on the under-
standing that the act will not be penalized if a physician

performs it with free, informed, and full consent and the
person suffers severe physical or mental suffering as a
result of bodily injury or serious and incurable illness. In
addition to declaring the crime unconstitutional, it ruled
that "medically-assisted suicide is one of the existing
mechanisms of special assistance in dying as a recog-
nized form of the right to die with dignity.”**®

The Court'sarguments for decriminalizing assisting suicide
began from the perspective of medical action, explaining
how and why this crime violated the limits of the State's
punitive power. In this regard, the Court pointed out that
the criminalization of such assistance was "a manifestly
inadequate measure to protect life, especially ifitis under-
stood that life is a legal good at the disposal of its owner
and inseparably linked to dignity. Therefore, it can only
be concluded that the legislator has violated the constitu-
tional principle of necessity by not providing for criminal
sanctions as a last resort."*®° At the same time, in response
to the question of harmfulness, it stated that "when a third
party, following medical criteria and ethics, facilitates the
materialization of the will of the person who decides to
end its life, it does not commit a harmful and therefore
unlawful interference."%!

The Court also found that criminalizing this conduct was
disproportionatein light of previous decisions decrimi-
nalizing mercy killing:

Despite this gradation in which mercy killing would be
considered more serious than assisted suicide, the fact is
thatwhen mercy killingis practiced under certain objective
and subjective conditions, euthanasia is configured. No
criminal response is given because it is a constitutionally
valid practice. On the other hand, when the same objec-
tive and subjective conditions are present in the case of
MAS, a criminal response is given. This creates a disparity
in the legal treatment of the two procedures that is not
proportional. Thus, while in certain analogous subjective
and objective circumstances, the criminal justice system
refrains from intervening against the physician who exe-
cutes and causes a death, itis mobilized to prosecute and
punish the physician who, in the same circumstances,
helps a person who commits suicide, violating the prin-
ciple of proportionality in criminal matters.



What is more, such a criminal response is disproportion-
ate if one considers that the contribution of the helper
is accessory because it depends on the principal act of
the offender. In contrast, the contribution of the one who
achieves the result himselfis greater. The logical and con-
stitutionally valid consequenceisthat there is greater rea-
son to consider that MAS should not be treated as a crime
and instead to recognize that it allows greater protection
of the fundamental rights of human dignity, dignified life,
dignified death, and autonomy.¢2

In ruling that Congress had exceeded the limits of the
State's punitive power by prosecuting and punishing the
conduct of a physician who assisted a person who met
the same criteria, the Court emphasized the need for a
professional with medical and technical knowledge to
assist in the process. In this sense, the role of the phy-
sician in the process of MAS is not only to facilitate a
means but also to provide support, as much as humanly
possible, to maintain dignity until the last moment of life.

In the second part of the argument on the decriminal-
ization of MAS, the Court referred to the rights that may
be violated for those who have given consent and have
a serious and incurable illness that causes unbearable
physical or psychological pain. Thus, in line with deci-
sions C-239 of 1997 and C-233 of 2021, it stated that
the imposition of a penalty on a physician who assists
a person to end their life violates human dignity, the
right to live with dignity and autonomy. This is mainly
because when such decisions are restricted, human dig-
nity is suppressed in its dimension of autonomy, and life
becomes a matter of mere biological subsistence. In this
sense, given the existence of full consent, the physician's
action should not be prosecuted.

On this point, the Court emphasized the autonomy and
control over the end of life protected by MAS, stating that:

The materialization of autonomy and human dignity
is even greater since it is the patient who self-admin-
isters the prescribed medication to achieve the result
and maintains control over the causal process of their
death, which euthanasia does not presuppose to the
same degree. Whoever chooses MAS instead of euthana-
siais no more or less than claiming agency to end their

suffering, preferring not to "delegate” such animportant
event to a third party.1®

Finally, the Court considered whether the criminaliza-
tion of MAS violated the principle of social solidarity.
This decision's reflection on the solidarity of health pro-
fessionals in the exercise of the right to die with dignity
is unigue in constitutional precedent. Although it had
made some references to solidarity—in the analysis of
the medical act in the decriminalization of euthana-
sia—the Court had not referred to MAS as an explicit
act of solidarity by the physician towards the person
who is trying to put an end to suffering. In this sense,
it remarked:

Pain suffered by a patient in extreme conditions directly
involves the physician, who is the one who can allevi-
ate such pain and help the patient to materialize the
decision—already made—to put an end to it. Physicians
can act ethically and according to the highest principles
of morality when motivated by altruistic purposes such
as solidarity and respect for the patient facing suffering
perceived as contrary to theiridea of dignity. In the case
of MAS, it is clear that the principle of solidarity guides
the physicians since the purpose of their action is to end
the suffering of others and to realize the patient's will .15

Even if it is an act of solidarity, the Court clarified that
thereis no obligation to assist if it goes against the physi-
cian's conscience. In line with otherjudicial precedents,
the rule that physicians are not obliged to assist a per-
son in dying if it goes against their beliefs is reaffirmed
and fully protected.

In Decision T-048 of 2023, the Constitutional Court
analyzed a case concerning capacity, consent, and
euthanasia. It was a case about the denial of MAID by
a right-to-die Committee to a man with sclerosis who
was declared legally incompetent due to mental dis-
ability. The Committee did not authorize the euthanasia
procedure because it doubted his mental capacity and
competence to decide to die due to the interdiction
measure. The lower court, in turn, requested that the
interdiction’®® be revised and converted to a judicial
decision of supported decision-making,.



Decision C-164 of 2022 was a
strategic litigation strategy
led by DescLAB in which we
sought the decriminalization
of assisting svicide and

the recognition of a new
mechanism for realizing

the right to die with dignity:
medically-assisted suicide
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The man and his daughter claimed judicial protection of
his right to die with dignity and legal capacity. However,
both the lower court and the Court of Appeal declared
that the claim was inadmissible because the plaintiff's
legal capacity had not been verified under the provi-
sions of Law 1996 of 2019.%" Nevertheless, the psychi-
atric evaluation indicated that the applicant had the
mental capacity to make decisions and that the judge
in the lower court had personally interrogated him. In
this scenario, he reaffirmed his will and stated he was
conscious of the choice. Still, the lower and appellate
courtsinsisted on an interdiction review judgment and
ajudicial decision of supported decision-making.

The legal issue raised by the Constitutional Court was
whether the Committee had violated the right to die
with dignity of a person with disabilities whose capacity
and competence to decide on the end of his life was in
doubt because he had been declared legally incompe-
tent by a court decision that had not been reviewed, but
who, on the other hand, had a medical opinion that he
was mentally competent to make decisions.

To resolve this issue, the Court summarized the prece-
dents related to the right to die with dignity. As for con-
sent, it reaffirmed that the decision as to how long an
existence is compatible with the idea of a dignified life
rests with the person, and their will must prevail. Apart
from the fact that consent must be free, informed, and
unequivocal, it stated that "it presupposes the capac-
ity of the person to understand the state of health and
choices at the end of life, as well as the responsible
exercise of the profession by the treating physicians,
both to inform of the procedures to be performed and to
verify the maturity of the judgment and will"**® and that
"the assessment of the validity of the consent must be
analyzed according to the situation of each person."1%

The Court then referred to the precedent on the auton-
omy of persons with disabilities in making decisions
related to medical procedures. In addition to describing
the legal transformation of the exercise of the rights
of persons with disabilities and its impact on the

................

Colombian legal system, it explained the difference
between legal capacity and autonomy in health-re-
lated decision-making and how the latter depends on
the nature of the health intervention and the degree
of autonomy required of the person to give consent.*

According to General Comment No. 1 of the Commit-
tee on the Convention on the Rights of Persons with
Disabilities!™ and Law 1996 of 2019—which introduced
the incorporation of supported decision-making para-
digm for persons with disabilities to exercise their legal
capacity without barriers and with support—, the figure
of interdiction was eliminated and the Court established
that "the review of the decision has the sole purpose of
assessing the need for support, but not to preserve in
time the figure (or the logic) of interdiction, since this is
an institution opposed to the paradigm of international
human rights law on capacity."'"?

In light of this, the Court found that the man who
requested the euthanasia procedure met the criteria to
exercise his right to die with dignity through euthanasia.
In addition to being duly diagnosed with a serious and
incurable illness and experiencing pain and suffering
due to this health condition. Regarding his consent, the
Court argued that it:

Is (i) free, in that the request to die with dignity was made
directly by him, without any interference, pressure, or
influence from third parties, and is clearly based on his
living conditions; (i) informed, in that he has explained
that he knows what hisillness is, how it affects his body,
and his unlikely prognosis for recovery; and (iii) unequiv-
ocal, since he has expressed his decision on several occa-
sions, that is, to the physician in charge of palliative care,
to his psychiatrist, to his neurologist, and to the judge
of first instance, in which he has consistently reaffirmed
his will and desire to put an end to a life which, in his
opinion, is incompatible with what he expects, wants,
and considers worthy.'

The rule presented in this decision concerns the rela-
tionship between the right to die with dignity, consent,
and legal capacity. In this regard, the Court stated that:



In expressing his consent to end his life, the person
who wishes to exercise his right must demonstrate the
"capacity to understand the situation” or, in other words,
"sufficient intellectual capacity to make decisions." But
it does not require his "recognition of legal capacity."
This is shown not only by the words used by the Court
in this regard but also by some of the constitutional cri-
teria indicated to the legislator to be taken into account
when regulating, [...] namely the rigorous verification,
by competent persons, of the actual situation of the
patient, as well as of the "maturity” and "soundness” of
the judgment.'’

In this sense, the Court ruled that the interdiction review
is not required for decisions related to medical proce-
dures and reiterated that it is not necessary to prove
the legal capacity of persons with disabilities when the
Committees evaluate consent. Therefore, the require-
ment of another judicial procedure—such as the review
of theinterdiction to decide on the assistance in the deci-
sion-making process—not only violates the right to die
with dignity and autonomy of the person but also sub-
jectsthemto cruel,inhuman, and degrading treatment.

In addition to resolving the issue of legal capacity and
the right to die with dignity, Decision T-048 of 2023 estab-
lished a new rulein cases of dignified death: the clause
of normative preference in favor of constitutional
precedent. Based on one of the arguments of Deci-
sion C-233 of 2021, in which healthcare providers were
required to apply the current regulations if they did not
contradict constitutional precedent, the Court insisted
on this guarantee in the MAID process. The judiciary
and the operators of the health system must be "fully
aware of the constitutional jurisprudence and apply the
administrative regulation, always verifying that it does
not become an obstacle to access to the fundamental
right to die with dignity."” In this way, the fundamental
rights of the petitioners will be protected from the con-
sequences of the lack of updating of the administrative
regulations of the Ministry of Health and the contradic-
tions that have yet to be corrected by the Ministry.

Finally, DescLAB provided legal representation to
Martha Sepulveda,'’® a woman with ALS who, like
Yolanda Chaparro, was not terminallyill. In this case, we

nore about #MarthaTomaklControl litigation strategy at
sclab.com/martha
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requested the procedure before the healthcare system,
which the Clinic authorized without significant difficul-
ties or obstacles. However, 36 hours before the euthana-
sia procedure was to take place, the Clinic canceled the
procedure and irregularly changed its legal arguments.
Initially, the Clinic had stated that, although she did not
have a terminal illness, she met all the criteria estab-
lished by the Colombian legal system; subsequently, the
provider canceled the scheduled procedure, claiming
that Martha did not have a terminalillness and that this
criterion was still enforceable, which is another example
of the kind of obstacles and irregularities that take place
every day and that, in most cases, end in impunity.

Although Martha Sepulveda had accessed to euthana-
sia at the beginning of 2022, the Constitutional Court
resolved her legal case with Decision T-239 of 2023.""
This decision confirmed the rule established by Decision
C-2330f2021, which eliminated the criterion of terminal
illness for access to MAID.

From the facts of the case, the Court verified that the
rules in force at the regulatory level, in particular Reso-
lution 971 of 2021, contradicted the constitutional prec-
edent by continuing to require the criterion mentioned
above and developed the duty to update the subordi-
nate norms to bring them in line with jurisprudential
advances. At the same time, it reaffirmed the clause
of normative preference in favor of the constitutional
precedent, from which derives the duty of the entities of
the healthcare system to know and directly apply such
precedent to avoid the creation of obstructions and the
violation of constitutionally protected rights.

Throughout this fourth moment of emergence and
consolidation of the right to die with dignity, the legis-
lative branch has continued its passive work. However,
Congress urgently needs to fulfill its regulatory role in
this matter. Between 2021 and this document's publica-
tion date, Congress has had the opportunity to discuss
two bills presented on four occasions. There were
no attempts to regulate against the fundamental right
to die with dignity, nor against the constitutional prec-
edent achieved to date; they all sought to develop leg-
islation by building on the progress achieved judicially.

Thefirst bill of this fourth moment was introduced in the
Senatein 2021 by Senator Armando Benedetti Villaneda
of the National Unity Party, and the Senate committee
approved itin theinitial discussion; the bill had a second
debate and was then withdrawn in plenary. The second
bill was introduced in the House of Representatives by
Juan Carlos Lozada Vargas of the Colombian Liberal
Party. It was approved in the first debate in the House
of Representatives; however, it did not reach a second
debate in plenary and was, therefore, filed. The same
bill was presented to the Senate in 2023 by Humberto
de la Calle Lombana.

* k %

Over the past thirty-one years, we have witnessed the
emergence, expansion, and deepening of the right to die
with dignity. What began as scattered cases of anony-
mous individuals has evolved into strategically planned
cases aimed at social change. This strategic planning,
coupled with the creation, development, expansion,
and deepening of the right to die with dignity by the
judiciary, as evidenced by the fifteen decisions issued
during the period analyzed, instills confidence in the
significant progress made in this crucial area and opti-
mism for the future.

Since 1998, the legislative branch has debated seven
bills on the right to die with dignity on 19 occasions.
Additionally, there have been periods when up to three
other bills have been introduced. Despite these discus-
sions, the role of the legislature in this matter and the
demands of the judiciary to regulate it have not yet been
fulfilled.

The executive branch has adopted a cautious stance
on the right to die with dignity, aligning itself with the
judicial progress on this matter. In impact litigation
cases presented to the Constitutional Court, the Minis-
try of Health and the Ministry of Justice have expressed
opposition, advising the Court against broadening or
intensifying the right to die with dignity. During this
period, the executive branch released six resolutions
and one guideline, most of which were enacted with
delay as per court orders.



Unfortunately, the most significant legal obstacles to
the effective guarantee of the right to die with dignity
are found in the regulations of the Ministry of Health.
This authority has used its regulatory power to establish
norms and impose obstacles and unconstitutional crite-
ria contradicting legal precedents. At the same time, the
Ministry has refused foryearsto comply with some of the
landmark decisions issued by the Constitutional Court,
forcing people to try to overcome obstacles and the
social movement to seek judicial intervention several
times to enforce previously issued orders that should
be complied with promptly and in good faith.

The media, for its part, has been a strategic ally of the
social movement and the right to die with dignity.
Through their positive coverage of real cases, they have
not only promoted legal and regulatory changes but
also put pressure on public officials. Their work has
empowered the public, strengthening positive imag-
inaries and narratives in Colombian public opinion,

focusing not on illness, deterioration, or grief but on
messages of autonomy, dignity, courage, and struggles
at the end of life. The media's role in shaping public
opinion on this issue cannot be overstated. As a result,
death with dignity has one of the highest favorability
indexes in public opinion, giving hope for a more com-
passionate future.

In this process, we have gone from a nascent social
movement with few relevant actors and minimalimpact
actions to an evolving movement that is beginning to
act in a coordinated way, forming a network, building
common agendas, and working strategically for sev-
eral years to bring about social change. This inspiring
evolution of the movement, which carries out impact
litigation strategies to create social change, monitors
government actions and failures to act, advocates
before the authorities, and strengthens positive narra-
tives in the media, is a testament to the progress made
in the fight for the right to die with dignity.



Chapterll

What are we talking
about when we talk about
the right to die with

dignity?
Reflections on the essential core of
a fundamental right




After describing the emerging process and the position-
ing of the right to die with dignity within the Colom-
bian legal system, the second chapter will develop its
current legal status. To achieve this, we will discuss its
legal nature, the different mechanisms it offers citizens
to make autonomous decisions about the end of life
and death, and the legal criteria that must be met to
access MAID.

The right to die with dignity in Colombia is a funda-
mental right that allows people to make autonomous
decisions about their end of life and death, including
access to medical assistance to cause death at a given
moment. It is an independent and autonomous right
that is closely related to other rights protected in the
Colombian legal system, such as human dignity, the
right to autonomy, the right to live a life protected from
torture and ill-treatment, and the constitutional princi-
ple of social solidarity.

Theright to die with dignity in Colombia is not a one-di-
mensional concept. It is a multidimensional right,
offering Colombians the freedom to exercise it through
several mechanisms: palliative care, adequacy of ther-
apeutic effort (ATE), and medical assistance in dying
(MAID). The latterincludes euthanasia and medically-as-
sited suicide, which both constitutional precedents and
regulatory norms have extensively addressed. These
mechanisms are not mutually exclusive; on the contrary,
they complement each other to provide individuals with
the broadest possible range of choices in their end-of-
life decisions. Several criteria must be met to access
MAID, including having a duly diagnosed serious and
incurable illness, experiencing physical or psychologi-
cal suffering incompatible with the concept of dignity,
giving free, informed, and unequivocal consent, and
being assisted by a physician.

A fundamental right of immediate
application that can be judicially
protected

According to judicial precedent, the right to die with
dignity is an autonomous fundamental right indepen-
dent of other rights. Consequently, it is not dependent

on theright to life or an element of autonomy. It has its
existence, which derives from the constitutional prin-
ciple of human dignity, which, like all rights, is closely
related to others without depending on them. Moreover,
itis a multidimensional and complexright; it is a guar-
antee towhich all personsin Colombia are entitled, but
whose applicability depends on specific and restrictive
circumstances that must be verified beforehand to avoid
committing a crime.*®

For this Court, there is no doubt that the right to die with
dignity is a fundamental right. And this is so for several
reasons. In its reasoning, the Court has pointed out that
a fundamental right seeks to guarantee human dignity.
For a right to be considered fundamental, it must be
closely linked to dignity as a value, a principle, and a
right within our constitutional order. Decision C-239 of
1997 considers that its primary purpose is to allow life to
consist not only in the vital subsistence of a person but
goesfarbeyond that. These additional aspects belong to
a subject endowed with dignity, who, as a moral agent,
can carry outits life project. When this does not happen,
people do not live with dignity. Even more so when they
sufferfrom anillness that causes intense suffering to the
patient. In such cases, who, if not the people themselves,
should decide what the future of their lives should be?
Why force people to live against their will when they have
the right to decide over their own lives?*™

Second, there is a consensus on the right's existence
based on the two previous decisions on the matterand
the instructions given to the legislature to regulate it.
Finally, it is considered a fundamental right because it
is a guarantee that can be translated into a subjective
rightin which the active and passive actors and the core
obligations are clear.

Since the landmark 2014 decision (Decision T-970), all
subsequent decisions have referred to the right to die
with dignity as a fundamental right. As the previous
chapter recounts, the Court has deepened its protec-
tion and broadened its contours with each case it has
specifically addressed.

The recognition of the right to die with dignity as a fun-
damental right is a significant achievement. It means
that protecting autonomous decisions about the end



of life and death, including the possibility of accessing
MAID at a given moment, is of the same importance and
relevance as the rights that the Constitution considers
essential, such as life, freedom, and autonomy.

The status of a fundamental right means it enjoys all the
judicial protections available to constitutional rights in
Colombia, such as the tutela, an expeditious judicial rem-
edy without excessive legal formalities that allows people
to claim their rights against acts and omissions of public
and private entities that violate or threaten them. The
nature of a fundamental right has permitted and encour-
aged the strategic use of the tutela and the intervention of
constitutional judges to expand and deepen the right to
diewith dignity, remove barriers, and monitor the actions
and omissions of the Colombian healthcare system.

The recognition of the right to die with dignity as a
fundamental right has significant implications for its
judicial protection. Its implementation and guarantee
do not require regulation by other public authorities,
especially the legislative branch. This means that it has
immediate effect and application, allowing people to
claimitdirectly within the Colombian healthcare system
without any specific legislation.

However, as indicated in the previous chapter, the
struggle for a specific regulation remains. The Court
has urged Congress to comprehensively legislate on this
rightin order to establish clear standards for its exercise,
recognizing that the absence of such rules constitutes
an obstacle. However, in the absence of congressional
action, the Court has chosen to set the guidelines and
order the specific regulation by the Ministry of Health to
ensure that the Constitution and constitutional prece-
dent maintain their effectiveness and application.

One right, four mechanisms for
exercising it

Oftentimes the right to die with dignity is understood
soley as the possibility to access the euthanasia pro-
cedure. However, it is important to understand that

the right to die with dignity is multidimensional. It pro-
vides several mechanisms and options for individuals
to decide on the end of their life and death.’®® These
mutually compatible mechanisms include access to
palliative care, adequacy of the therapeutic effort (ATE),
and medical assistance in dying (MAID), which includes
euthanasia and medically-assisted suicide (MAS).

Constitutional precedent has established that these
mechanisms

Must enhance the dignity and capacity for self-deter-
mination of all persons on the verge of death. For this
reason, a person cannot be required to exhaust one
mechanism before accessing another or accept treat-
ment thatis considered disproportionate. Nevertheless,
it is up to the patient to determine the course of action
best suited to the state of health, vital interests, and con-
cept of a dignified life.!®!

The first component is access to palliative care, which
encompasses a range of medical and support services
designed to enhance the well-being of the patient and
their family. It focuses on comprehensive pain manage-
ment and relief of suffering and other symptoms while
acknowledging the psychological, physical, emotional,
social, and spiritual aspects. As palliative care comprises
medical interventions, patients have the right to decline
it. Moreover, choosing palliative care does not preclude
patients from later pursuing the other options available
under the right to die with dignity.'®?

The second is adequacy of therapeutic effort (AET)'#,
also known as limitation of therapeutic effort or read-
justment of care. Pérez-Pérez defines it as "the adap-
tation of treatments to the patient's clinical situation.
AET should be considered in cases where there is a low
likelihood of a response to treatment and involves the
evaluation of a change in therapeutic strategy involving
the withdrawal or non-initiation of a treatment."!% The
same author questions the notion of limiting the thera-
peutic effort, noting that "itis not very appropriate, since
the effortis not limited, but rather the therapeutic objec-
tives change (moving to other areas such as sedation,



analgesia, psychological support, etc.)."*® There is a shift
from the notion of limiting, in the sense of not doing, to
adapting; for example, adapting these goals to the will
and preferences of the person receiving them.

The Colombian regulations define ATE as the possibility of

Adjusting the treatments and objectives of care to the per-
son's clinical situation in cases where the person suffers.
ATE involves the refusal, withholding, and withdrawal of
activities, interventions, inputs, medicines, equipment,
services, procedures, or treatments when their contin-
uation could generate harm and suffering or be dispro-
portionate to the therapeutic objectives and means.*®

ATE caninclude medical actions related to withholding
or omitting treatment, as well as actions such as with-
drawing life support. Sanchini, Nardini, and Boniolo
(2014) noted that these decisions are often framed in the
context of end-of-life and near-death situations. Bioeth-
ical debates have focused on the question of medical
intentions and the causality of death in such decisions.
In this context, itis essential to note that such intentions
are not directly aimed at causing death but rather at
avoiding the imposition of professional judgment on the
person, preventing therapeutic overuse, and respecting
the person'sinformed choices, even when those choices
result in death. In this way, the focus on causality has
found a safe place to argue that omissions or actions
do not directly cause death, but rather the illness expe-
rienced by the person, so that the decision to adjust the
therapeutic effort only triggers the inevitable.’®’

In any case, discussions about intentions and causality
in ATE are not black and white. In practice, some actions
and omissions are closer to other mechanisms of the
right to die with dignity, namely MAID. In the global con-
text, itis helpful to find a nuanced place to indicate what
is legal and what is not, distinguishing some practices
of ATE from MAID in order to enable a discussion about
end-of-life decisions in medical care settings, regard-
less of what may or may not be considered a crimein a
particular country.

Forits part, all possible mechanisms related to the right
to die with dignity are legal, making it a particularly

fertile ground for this bioethical discussion. Instead of
emphasizing a strict differentiation between ATE and
MAID, the focus should be finding points of contact,
proximity, and complementarity without discussing
illegal or criminal acts.

Under the umbrella of MAID, we find two mechanisms
to materialize the right to die with dignity. These provide
safe, supported, and protected medical assistance
to cause death at a given time and in accordance
with a person's wishes.

The first of these mechanisms is euthanasia, a medical
procedure inwhich a physician directly causes the death
of a person who meets the legal criteria. The Constitu-
tional Court decriminalized it in Decision C-239 of 1997,
but Congress has not regulated it to date. The Ministry of
Health, following the orders of the Constitutional Court,
has regulated it for adults by Resolution 971 0f 2021 and
minors by Resolution 825 of 2018.

The other mechanism is MAS, a procedure in which a
physician provides the means—medication and instruc-
tions—for a person who meets the legal criteria to cause
their death in a safe, supported, and protected manner.
The Constitutional Court decriminalized MAS in Deci-
sion C-164 0f 2022, but neither Congress nor the Ministry
of Health have regulated the matter.

The first chapter explained that the mechanisms for
exercising the right to die with dignity did not emerge
uniformly but gradually and at different pace. The dis-
cussion and process of the right's emergence began in
1993 with a case on ATE. Later, in 1997, the Constitu-
tional Court decriminalized euthanasia. Subsequently,
between 2014 and 2020, the Court included palliative
care under the umbrella of the right to die with dignity.
Finally, in 2022, it decriminalized MAS.

The multidimensionality of the right to die with dignity
implies that dignity and autonomy are guaranteed at the
end of life. The existence of various mechanisms seeks
to ensure that life, in its last moments, corresponds to
the wishes and choices of people so that they are not
forced to live against what they consider as dignified for



their existence in a context of pain and suffering close to
torture and cruel, inhuman and degrading treatment.

Criteria for exercising the right to die
with dignity

The right to die with dignity is the subject of a detailed
regulation in Colombia. As established by constitutional
precedent and the current rules of the Ministry of Health,
strict criteria must be met to access its mechanisms,
specifically euthanasia or MAS.

In Decision C-239 of 1997, the Colombian Constitutional
Court set forth four criteria for access to euthanasia. As
described in the previous chapter, these criteria have
since evolved to eliminate barriers and ensure their
application by analogy with other mechanisms of the
right to die with dignity.

First criterion: expression of free, informed,
and unequivocal consent

The exercise of the right to die with dignity is a profound
decision, one in which each person evaluates their life
conditions, considering their unique and deeply personal
concept of dignity. Sinceitis an irreversible decision, the
termination of life must be based on the person's consent,
given the paramount protection of life in the Colombian
legal system. However, it is not a simple expression of
will. Throughout the evolution of the fundamental right
to die with dignity, constitutional decidions have defined
strict characteristics that must be met, the moments in
which it can take place, and the possibility of supporting
people who cannot decide for themselves.

From the beginning of the emergence of this right, in
Decision C-239 of 1997, the four characteristics that con-
sent must meet in order to be considered sufficient and
valid foraccess to euthanasia were enshrined. According
to the Constitutional Court,

The consent of the passive subject must be free, unequiv-
ocal, and expressed by a person capable of understand-
ing the situation in which they are placed. In other words,
consentimplies that the person has serious and reliable
information about the illness, the therapeutic options,
and the prognosis and has sufficient intellectual capacity
to make the decision.'®

Constitutional Court of Colombia (1997). Decision C-239/97

(Justice Rapporteur: Carlos Gaviria Diaz).
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Subsequently, Decision T-970 of 2014 detailed the
meaning of each of these characteristics. Free consent
"means that there is no pressure from third parties on
the decision. Itis crucial that the motive for the decision
isthe patient's genuine will to end the intense pain they
are suffering."1¥ It must be a decision that is rigorously
verified by the healthcare system,**®in order to prevent
requests for access to the right to die with dignity from
being the result of situations of poverty, lack of care, and
healthcare, among other social elements that could be
resolved by other means.

Consent must also be informed, which means that the
person and the family must have all the objective and
necessary information to make a choice thatis not hasty
or biased**! due to the impact of a problematic situation
or lack of information about available treatments and
their likelihood of success. Whoever makes the decision
must also be able to understand its implications and the
irreversible effects that will result from it to ensure that it
is not the result of altered, critical, psychotic, or depres-
sive moments of consciousness.*? Finally, consent must
be unequivocal; the decision must be unambiguous,
leave no room for doubt, and be conscious and inten-
tional over time.1%

Constitutional precedent has also recognized that con-
sent manifestation may occur at different times. While
the medical diagnosis may catalyze the decision to con-
sent, this may not work in all cases. lllness or health
condition, for example, in an emergency or accident,
does not allow enough time or deteriorates more or less
rapidly the quality of life and the ability and competence
to make a free, informed, and unequivocal decision on
the different mechanisms to exercise the right to die
with dignity.

For this reason, consent may also be given before orin
anticipation of knowing the diagnosis or being unable to
express one's will due to deteriorating health and qual-
ity of life. As the right to die with dignity has emerged,

civil society has developed documents and tools that
allow people to express their will in advance. Various
organizations have documents known as living wills or
advance directives that provide simple information on
the criteria to be met, the options available, and for-
mats that include the specific decisions and the persons
designated to carry them out at the appropriate time.

Advance directives were tangentially addressed by Law
1733 of 2014*** and then regulated by Resolution 1051
0f2016,* which initially referred only to advance deci-
sionson ATE and did not directly consider the possibility
of advance decisions on MAID. However, such docu-
ments began to be used in cases of euthanasia to the
extent that the regulation did not prohibit it, and there-
fore, they were utilized by analogy. In addition to the
above, this regulation established the minimum content
ofthe advance directive and how it should be formalized
before a public notary.’ This restriction meant that its
formalization before witnesses or by means other than
in writing was impractical for decision-making.

In 2018, the Ministry of Health updated the regulation
with Resolution 2665 of 2018, which-once again-did
not explicitly mention the possibility of using this type
of document in MAID cases, although Resolution 1216
of 2015 had established that they were valid to give con-
sent in these cases.*’ Despite this error, the resolution
corrected two main aspects: first, it expanded the pos-
sibilities of formalization so that the document could
be signed and formalized before a notary, witnesses, or
a physician. Second, it allowed it to be made in audio
and video.

In addition, precedent has established that consent may
be formal orinformal, formal being understood as writ-
ten and informal as oral.*® The regulations, as already
mentioned, have tried to provide different options and
mechanisms to express one's will in a valid and antici-
pated form, with more or less criteria, trying to achieve
a balance between the formality required by the type



of decision to be made and the necessary flexibility so
that at the time of deciding the person finds the fewest
obstacles that prevent the guarantee of the right to die
with dignity.

Finally, the precedent, starting with Decision T-970 of
2014, established that consent could also be surrogate.
This exceptional option occurs "when the person suffer-
ing from aterminal illnessis incapable of giving consent.
In such cases, and in the interest of not prolonging their
suffering, the family may provide their consent by proxy.
In these cases, the same procedure is followed asin the
previous paragraph, but the Interdisciplinary Commit-
tee must be more rigorous in following the criteria."'*®
In the process of the emergence of the right to die with
dignity, the figure of surrogate consent has met with all
kinds of opposition and great concern, mainly when it
refers to MAID.

Resolution 1216 0f 2015, which regulates the procedures
and responsibilities of the healthcare system concerning
MAID, merges the concepts of surrogate consent and
prior consent by establishing that:

If the person of legal age is incapacitated or some circum-
stances prevent the expression of the will, such a request
may be made by those who are entitled to give surrogate
consent, subject to the condition that the patient's will
has previously been expressed in an advance directive
or living will and that the relatives are also required to
leave a written record of such will 2%

Two Constitutional Court decisions, T-721 of 2017 and
T-060 of 2020, addressed the issue of surrogate consent
in end-of-life decisions following a merger. It was found
that theright to die with dignity forindividuals unable to
givetheir consent was compromised due to the elimina-
tion of the surrogate consent provision. Since 2017, the
Court has ordered the Ministry of Health to regulate the
matter, but this still needs to be accomplished.

................

Due to legal advances in the right to equal recogni-
tion before the law and legal capacity, the concept
of surrogate consent currently needs to be revised.
Globally and in Colombia, it is necessary to make a
transition from the substitute decision-making par-
adigm on legal capacity to that of supported deci-
sion-making.?® This paradigm shift”> means that all
people, including those with disabilities, in a coma,
vegetative or minimally conscious state, with cognitive
impairment, dementia, among others, are recognized
as capable of making decisions and need different
types of support to do so.

These supports vary in depth and depend on each per-
son's specific needs at any given time. The consequence
of this change isthat itis not possible to speak of surro-
gate consent since all people, regardless of their state
of health, are considered to have legal capacity, which
cannot be taken away or substituted; on the contrary,
they have the support to make decisions and exercise
this capacity.

However, the fact that the law recognizes the legal
capacity of all persons does not mean that they are
always in an actual position to make decisions and,
when it comes to accessing theright to die with dignity,
to give their consent in a free, informed, and unequiv-
ocal manner. The United Nations Committee on the
Rights of Persons with Disabilities has stated that "if,
despite considerable efforts, it is not possible to ascer-
tain a person's preferences, the determination of best
interests should be replaced by the best interpretation
of the person's will and preferences."**

Traditionally, the application of the best interest of
the person meant that, in the most complex cases,
those assisting the person had to think and decide
based on what was considered objectively good or
desirable for the person, regardless of whether the



person would have chosen, preferred or not.?* It was
an objective principle aimed at guaranteeing the rights
of the individual. As a result of applying the principle
of the person's best interests, for example, in emer-
gencies, physicians used all the means of assistance
since the preservation of life and health was a higher
interest that should always prevail.

The United Nations Convention on the Rights of Per-
sons with Disabilities and General Comment No. 1 on
legal capacity require a shift from the principle of best
interests to the principle of the best interpretation of the
person's will and preferences. This type of high-inten-
sity support should be used in exceptional cases where
the person is incapable of communicating and cannot
express their will and preferences by any means or in
any way. This means that third parties in the support
network, based on their knowledge of the person, per-
sonalvalues, principles, beliefs, past decisions, life-long
conversations, and other elements of interpretation and
judgment, indicate in a reasonable and supported way
what the person would have decided in this situation if
the person had been able to give direct consent.

Using the principle of the best interpretation of the
person's will and preferences is not a way to substitute
consent. Skowron understands this exercise as both a
process and an outcome.?® In the first case,® whoever
makes the best interpretation of the person's will and
preferences does not decide for the person or impose
theirwill or preferences on the person. On the contrary,
by interpreting what they would have chosen for them-
selves, they provide the most profound possible support
to interpret, know, and respect their wishes.

In the second case,®" allowing the use of this princi-
ple does not automatically mean that the person will
have access to the mechanisms of the right to die with
dignity, in particular MAID, but that the support net-
work will be allowed to make the best interpretation
of the person's will and preferences. That is, the net-
work will provide support, and on that basis, it will be
determined whether that would have been the person's

................

will, whether they would have refused, or whether the
network does not have sufficient elements to make that
best interpretation.

The principle of the best interpretation of the will and
preferences makes it possible for a person unable to
express their will to have their support network protect
the values, beliefs, and principles that make up their
biographical life: the life that goes beyond biological
existence, the one full of projects, goals, objectives,
relationships, satisfactions, the life that the person
considers to be meaningful and dignified, the one that
the person wanted to live and wished to live.

The constitutional precedent on MAID has profoundly
developed the criterion of free, informed, and unequivo-
cal consent; in practice, however, its characteristics and
modalities have been extended to the other available
mechanisms of the right to die with dignity, such as
palliative care and ATE.

Second criterion: diagnosis of serious and
incurable illness

The second criterion for exercising the right to die
with dignity is that the person, whether an adult or a
minor, has a duly diagnosed illness that is serious and
incurable. In Decision C-233 of 2021, the Constitutional
Court delved this requirement for cases related to MAID.
First, the person must have a particular pathological
condition that a physician has duly diagnosed; there
must be no doubt about the situation that affects them.
Second, theillness must beincurable; it cannot be elim-
inated or reversed with the available health knowledge,
technology, and resources. Finally, the illness must be
serious; its impact on the person must be detrimental
to their well-being.® At the center of the condition of
seriousillnessisthe quality of life: when the person who
experiences it believes that its effects are detrimental to
the way of life, to the quality of life, and the life project,
regardless of whether death is foreseeable in the short,
medium, or long term.



In decisions C-233 of 2021, T-414 of 2021, and T-239 of
2023, the Constitutional Court ruled that it was no longer
necessary to have a terminalillness in orderto apply for
MAID. The Court reasoned that the previous criterion,
in force since 1997, had impeded access to the right to
die with dignity. The 1997 legal reasoning was based
on the idea that individuals facing a terminal illness
understand that medical treatment cannot provide a
cure, and therefore, they are not choosing between
death and many years of life but rather between dying
under conditions of their choice or enduring prolonged
suffering that they consider unworthy.?%

Law 1733 0f 2014 introduced the definition of terminally
ill, which Resolutions 1216 of 2015,21° 825 of 2018, and
971 of 2021 reiterated. This law defined the term as:

Anyone who has a serious disease or pathological con-
dition that has been accurately diagnosed by an expert
physician, which is progressive and irreversible, with
a prognosis of near death or in a relatively short time,
whichis not susceptible to a curative treatment of proven
efficacy that allows modification of the prognosis of near
death; or when the therapeutic means used for curative
purposes have ceased to be effective.?!!

Neither the constitutional precedent nor Law 1733 of
2014 nor the regulations of the Ministry of Health spec-
ified what it meant to have a fatal prognosis in the near
future ora short period. It was the Protocol for the Appli-
cation of the Euthanasia Procedure in Colombia—an offi-
cial documentwithout the value of a legal norm—which
indicated that "near" was understood as a maximum of
six months and which defined the standardized tests
recommended to determine the situation of terminal
illness.??

In its decisions C-233 of 2021 and T-414 of 2021, the
Constitutional Court affirmed that it is not necessary to
wait until death is imminent or the state of health has
deteriorated to make death foreseeable in a short time.
In doing so, it recognized that forcing a person to have
a terminal illness violates the right to die with dignity,
the right to a dignified life, and the right to autonomy
and poses a risk forill-treatment. This criterion extends

equally to access to palliative care and ATE. However, it
has generated less legal and bioethical discussion and
tension than its application to MAID.

Third criterion: to experience physical or
psychological suffering incompatible with
one's idea of dignity

Itis not enough to have a serious and incurable illness;
itis also necessary that such a condition causes intense
suffering, whether physical or psychological, which the
person considers incompatible with theiridea of dignity.
The Court has recognized, since Decision C-239 of 1997,
that this element is purely subjective, that it touches
the most intimate sphere, and that, even if there are
scientific or technical tools to determine or qualify pain,
itisthe personwhois best able to judge whether or not
the pain and suffering are compatible with their idea
of dignity.

Decision T-970 of 2014 underscores the autonomy of
the individual in medical matters:

Even if it can be medically established that an illness
causes great pain (objective aspect), limiting this certainty
to a medical concept contradicts the idea of autonomy
and freedom of persons. No one but the patients them-
selves knows something is causing them such suffering
that it is incompatible with their idea of dignity. Pain can
be understood from many medical perspectives, and the
lack of medical consensus may violate patients' rights.
Although the physician's role in these procedures is indis-
pensable, itis not absolute. Thus, the patient's will deter-
mines how undignified the suffering caused is, coupled
with the medical examinations. Doctors cannot oppose
the patient's will if it is clear, objectively and subjectively.
The autonomy of the patient prevails.2?

The Court went on to elaborate:

Theissues raised in this case demonstrate the close rela-
tionship between the right to die with dignity and human
dignity. In the opinion of this Chamber, the right to die
with dignity entails the possibility of making a reasoned
and informed choice in which the person may choose to



Operationalizing the principle
of the best interpretation of
the will and preferences allows
the support network to provide
support to assert the values,
eliefs, and principles that
make up the biographical life of
the person who cannot express
their will at a given moment
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end a life of intense suffering and pain. It allows [them] to
withhold or withdraw torturous treatments that do not
improve [their] health but only undermine their dignity.
Each person knows what is best for [them], and the State
should not adopt paternalistic positions that dispropor-
tionately interfere with such decisions.?*

Recent decisions have faced the tension between this
personal decision and the intervention of third partiesin
assessing pain or suffering. This situation is also related
to the criterion of consent described above. In deci-
sions T-544 of 2017, T-721 of 2017, and T-060 of 2020,
the Colombian Constitutional Court faced situations in
which other persons assessed suffering and the idea of
a dignified life; in the first two cases, the parents, in the
last, a daughter. In the 2020 case, due to the situation
of health and disability, it was not possible to confront
the person to obtain her position. In fact, during the
period before the deterioration caused by the serious
and incurable illness, the woman had not given any
light or hint of a prior decision. Hence, when herillness
overcame her, the doubt remained regarding her assess-
ment of the intolerable suffering.

The assessment of suffering asincompatible with one's
idea of dignity can be achieved when the person is
unable to express their will or make the assessment
themselves, thanks to the best interpretation of the will
and preferences made by other people united by kin-
ship, trust, and closeness and who provide support in
the decision-making process. Based on previous assess-
ments, opinions, choices, and priorities, the support
network can better interpret whether the person would
have chosen a dignified death or, on the contrary, would
have opposed it.

At the same time, neither the constitutional precedent
nor the regulations derived from it have determined the
type of pain that must be experienced since it is sufficient
that the person experiencing it evaluates it as intense,
unbearable, and incompatible with the idea of a dignified
life. Therefore, this criterion applies to any pain or suffering
experienced and is not limited to physical pain or suffering.

................

Theintervention of the Colombian College of Psycholo-
gistsin Decision T-322 of 2017 was particularly revealing,
given the importance of taking into account the facet
of psychological pain that can result from a terminal
illness: "Pain and suffering do not refer exclusively to the
physical deterioration or damage to a person's health,
asthey also include the psychological suffering associ-
ated with advanced age, the loss of physical autonomy,
the perception of psychological abandonment or loss
of dignity, which leads to a deterioration in the quality
of life of the person experiencing it."2%

In Decision T-423 of 2017, the Court noted that the right
to diewith dignity through euthanasia "applies not only
to the suffering of physical pain but by analogy to all
those events which, because of an illness, affect the
health and physical or mental integrity of the person."?¢
In recent cases involving neurodegenerative diseases,
the Court has had the opportunity to address the inter-
section between the pain and physical deterioration
that people experience, together with the psychological
suffering that comes with knowing that this deteriora-
tion will continue and deepen, significantly affecting
autonomy, independence, freedom, and human dignity.

The Constitutional Court, in its Decision C-233 of 2021,
had the opportunity to reflect in more depth and detail
on the criterion of experiencing pain and sufferingincom-
patible with the very idea of dignity, recognizing that
there are different theoretical currents to understand
pain, suffering, and their nature. The first approaches
it as an object of sensitive perception in some part of
the body, which means that "pain has spatiotemporal
conditions and degrees of intensity found in some areas
or parts of the body. Pain is thus understood in terms of
physical characteristics or conditions that have caused
damage or trauma to the body's tissues"?" so that it can
be described, quantified, evaluated, and compared.

The second approach affirms that "each person has a
unique and privileged epistemological access to pain,
or, in other words, that each person has the epistemic
authority to claim that [they are] afflicted by pain. The



feeling of pain is therefore private, intimate, and per-
sonal to the extent that the one who suffersit, and not
another, isthe one who can directly know and evaluate
it."#8n line with previous decisions, the Court empha-
sized the subjective nature of this criterion and warned
that the imposition of objective criteria on pain and
suffering creates risks and possible violations of con-
stitutional rights:

Denying or questioning the existence or the extent of
suffering or pain not only means annulling or degrading
the patient's experience but also, since it is per se impos-
sible for the other person to know it directly, entails a
violation of the autonomy and dignity of the person
who suffers it. Consequently, the imposition of someone
else's criterion for the extent of pain, the questioning of
how it is or is not manifest, or the demand for certainty
about its state go beyond the understanding of someone
else's subjective experience.??

This decision also ruled on mental or psychological
suffering, recognizing multiple manifestations that go
beyond the physical:

Suffering as an emotional state projected from an
extreme medical condition [...] is not exhausted in
physical pain but is cast in a mental dimension. Suffer-
ing derived from the condition is also associated with
the burdens imposed on the patient by diagnoses and
treatments; the uncertainty of the outcome deepens
it; it is materialized in family relationships; and it has a
profound connection with time since the anticipation
of future pain or death can exacerbate or alleviate the
intensity of suffering.?®

Returning to what the Court established in Decision T-970
of 2014, Decision C-233 of 2021 summarized the rules
regarding this criterion. First, the subjective dimension of
pain and suffering takes precedence in any discussion or
disagreement between the patient, the physicians, and
the healthcare system; irrespective of the means used to
understand the phenomenon of pain and suffering, they
are primarily a subjective experience of the person.?
Secondly, technical and scientific tools enable an under-
standing of pain and suffering from a medical point of
view and contribute to access to the right to die with dig-
nity since they promote a dialogue between physician

and patient to transmit and communicate information
about the location and sensation of pain intensity.

From the beginning of the protection and development of
therightto die with dignity, the Colombian constitutional
precedent has been correct to treat pain and suffering
not only from the physical dimension but also from the
psychological dimension on an equal scale. At the same
time, it has been correct to give precedence to subjec-
tive elements in the personal assessment of suffering,
allowing people to decide when the situation theyface is
incompatible with their concept of human dignity rather
than to medical evaluations.

This recognition of the personal and subjective elements
of human suffering has avoided undue generalizations
related to particular medical conditions, which can easily
lead to the abstract assumption that a specificillness or
way of life is not worth living. Fortunately, these bioeth-
ical and eugenic risks have not materialized yet in the
Colombian context because each person, in their situa-
tion, has the right to evaluate whether the way they live is
compatible with theiridea of dignity. This also means that
peoplein similar situations make different assessments:
some decide to continue living while others choose to
end their lives, and the legal system protects them both.

Fourth criterion: assistance must be provided
by a physician

The right to die with dignity is a fundamental right that
allows people to make autonomous decisions about
the end of life and death. These choices must allow
for a safe, supported, and protected death; therefore,
medical procedures and specific health services must
be assisted and provided by health professionals within
the health system, not by family members or persons
without knowledge and experience, nor in an unsafe
manner or clandestine setting. Since 1997, the Consti-
tutional Court has established that such professionals
should carry out euthanasia since they have the train-
ing, knowledge, and experience to communicate with
the person, explain the procedure and its risks, and
finally perform it.22



This criterion was created in the context of the decrimi-
nalization of mercy killing, which led to the recognition
of euthanasia as part of the right to die with dignity. It
was essential to identify who could carry out the proce-
dure without any prosecution and who would be com-
mitting a crime by carrying out the same actions. Thus,
it is not only a question of knowledge and experience
but also of protection and safeguards to prevent anyone
from practicing MAID because this would mean a lack
of protection of the right to life.

Subsequently, in Decision C-164 of 2022, by which the
Constitutional Court decriminalized MAS, the criterion
was reaffirmed and detailed in a manner analogous to
what the Courthad donein 1997. First, it recognized that

The physician-patient relationship is not of an authoritar-
ian or paternalistic type, involving a vertical scheme, but
rather a relationship of trust based on the principles of sci-
entific competence of the physician and informed consent
of the patient. Thus, the physicianisin the best position to
provide the patient with all the necessary information so
that the patient, in the exercise of autonomy, can decide
on the procedure to be undergone without in any way
imposing the will of the physician on that of the patient.?

Second, regarding the physician's expertise, the Court
stated the following:

The position in which the physician finds itself justifies
that it is itself that may provide suicide assistance in the
terms described here. Indeed, it must be recognized that
constitutionally valid suicide assistance is that which
guarantees human dignity. It is not enough for some-
one to help another to die, but this must be done under
the most humane conditions possible. In this process,
assistance cannot be understood as the simple facilita-
tion of a means to achieve the result but as the use of
technical knowledge to ensure that the patient's dignity
is preserved until the last moment. The physician has the
pharmacological and pathophysiological knowledge to
provide the best possible assistance.?

Therefore, physicians are the only individuals qualified
by the Colombian legal system to assist and carry out
the procedures that implement the MAID mechanisms
of the right to die with dignity established by the law.

Constitutional Court of Colombia (2022). Decision C-164/22
(Justice Rapporteur: Antonio José Lizarazo Ocampo).
Ibid.

Judicial precedent has developed this criterion so that
MAID cases clarify who is not subject to criminal sanc-
tions and who may be.

In Colombia, the right to die with dignity is an evolv-
ing fundamental right. There is increased awareness
among people about their end-of-life options. Many
request assistance from the healthcare system and face
challenges they seek to resolve through judicial review.
Conservative social groups are attempting to under-
mine this right by questioning its fundamental nature,
obstructing its progress, and spreading misinformation.
Looking ahead, judges and the Constitutional Court will
continue to play a crucial role in safeguarding human
rights at the end of life, just as they have in the past.
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Conclusions.

What is the future of the
right fo die with dignity in
Colombia?




As an emerging right, the right to die with dignity owes
its existence to a group of anonymous individuals whose
individual and solitary struggles slowly reached their
goal. These were cases without prominent lawyers and
without the support of social organizations that would
have argued their cases before the highest courts orthe
media. These struggles found liberal judges who, with
their knowledge and position, played a crucial role in
creating a fundamental right based on constitutional
interpretation and embedding it in the orbit of other
constitutionally protected rights.

Thirty-oneyears have passed since thefirst judicial deci-
sion on free and autonomous choices about illness,
end of life, and death. Despite this, the reality for those
seeking to die with dignity is still fraught with obstacles.
Urgentadvocacy is needed to remove these barriers and
ensure timely and protected access to thisright and the
procedures that make it possible.

Although the legal scenario could be better and the
efforts of the different actors need to be prolonged, the
progress made in Colombia guaranteeing the right to
die with dignity is unique in the region. In this sense, it
is necessary to continue identifying the barriers that
prevent access to the right to die with dignity and its
mechanisms, the challenges posed by the healthcare
system, and possible solutions so that more and more
peoplein Colombia can make informed, free and auton-
omous decisions regarding the end of life. The Slow
Death? report series describes the barriers identified
by DesclAB and provides an annual quantitative and
qualitative analysis, which we will explain below.

First barrier: Lack of availability and focus on
palliative care. In addition to difficulties of availability,
this type of care is often provided from religious or ideo-
logical perspectives that deny or obstruct access to other
mechanisms that guarantee the right to die with dignity.
Usually, the approach to ATE and MAID in palliative careis
seen as incompatible with or contrary to this area of prac-
tice. In other cases, access to palliative care isimposed as
a prerequisite or prior step to requesting MAID. Unconsti-
tutionally and illegally, health professionals and clinics

areforcing applicants to receive palliative careto evaluate
their applications before the right-to-die Committees.

DescLAB's belief in completely guaranteeing the right
to die with dignity is a guiding principle of our advocacy
work. It's not enough to have access to MAID or palliative
care alone. Both should be available to those who need
them as part of the same right. Each mechanism of the
right to die with dignity should coexist, respecting the
wishes and beliefs of those exercising their rights at the
end of life.

Second barrier: Lack of regulation of the ade-
quacy of the therapeutic effort (ATE). Despite
courtorders, thereis still a need to regulate the practice
of ATE, particularly concerning the refusal, withholding,
and withdrawal of life-sustaining treatment in the case
of persons who cannot make decisions or who have
not previously done so. The lack of regulation of ATE—
the absence of clear rules for knowing who can make
decisionsand whoisin charge of authorizing the proce-
dures—violates the rights of those who seek to exercise
their right to die with dignity through this mechanism.

When third parties must make the best interpretation
of a person's will and preferences, there are no clear
rules to guide the actions of the support network,
health professionals, and the Colombian healthcare
system. For some people, the answer s lex artis, that is,
the accepted practices within the medical profession,
butthisis not sufficient and often leads to violations of
rights because it carries the risk of making the person's
wishes invisible, of preventing the support network
from making the best interpretation of the will and
preferences, and of leaving the decision on what is
considered compatible with the idea of dignity and
autonomy only to the medical practitioner.

Currently, it is not possible to know how people and
theirsupport network can and should access ATE, what
procedure to follow, how to request it, how to make
the best interpretation of the will and preferences, and
who is called to make decisions that can—directly or
indirectly—cause a person's death. Since 2017, the Con-
stitutional Court has ordered the Ministry of Health to



regulate the matter, a court order that, five years later,
has yet to be fulfilled.

In parallel with the lack of regulation, health profession-
als and providers often require that individuals exhaust
all possible and available treatments before allowing
them access to MAID. These treatments are offered not
as therapeutic alternatives that the person can refuse
but as mandatory steps to receive and evaluate MAID
requests. Thisimposition takes place as an act of power
by health professionals over people and their families,
where they illegally and unconstitutionally transform
therapeutic options into obligations.

Third barrier: Lack of regulation of medical-
ly-assisted suicide. To date, there s still no regulation
on MAS. In May 2022, the Constitutional Court decrimi-
nalized it, declaring it part of the right to die with dignity
in Colombia. Under the same criteria as for euthanasia,
a physician cannot be prosecuted for assisting a person
to die. However, it is necessary to regulate MAS and,
through this regulation, to materialize it as a service
within the Colombian healthcare system.

In a scenario similar to the decriminalization of eutha-
nasia before 2015, MAS is not considered a crime.
Nevertheless, it is not a regulated practice for clinics
within the healthcare system. In this sense, although the
assistance provided by physicians is not criminalized,
the procedure has yet to become effective in practice.
This means that once it is requested, people will only
encounter obstacles, and the actors of the healthcare
system will refuse to receive and evaluate the requests
and carry out the procedure.

However, the current panorama of MAS is much more
positive than it was for euthanasia decades ago. After
nine years of regulation of this mechanism, there is a
whole history of experience with euthanasia that can
be used to perform MAS legally. Likewise, as reiterated
throughout this publication, acceptance and barriers to
MAID are decreasing.

Fourth barrier: Persistence of the terminal ill-
ness barrier in regulation. With regard to eutha-
nasia, there is still a long way to go in several aspects
of the regulation. With the elimination of the terminal
illness barrier, the door has been opened for other types
of illnesses considered serious and incurable to be eval-
uated by the committees on death with dignity within
the healthcare system. However, access to euthanasia
for serious and incurable illnesses continues to be pro-
hibited by Resolution 971 of 2021, a regulation that still
requires a terminal illness or severe advanced illness to
access MAID through euthanasia.

Although the Constitutional Court ordered the Ministry
of Health to make the regulatory adjustments, the entity
has refused to amend the resolution. Thisinconsistency
between the Court's rulings and the regulatory stan-
dards needs to be resolved, as in some cases, clinics
are acting in bad faith to impose barriers on individuals.
To overcome this, the Ministry has to update the regu-
lations in line with judicial progress.

Fifth barrier: Obstacles for people with mental
illnesses. In addition to neurodegenerative and cardiac
diseases, mentalillness has become one of the reasons
for requesting euthanasia in Colombia. To date, only
one person has accessed euthanasia with a mental
illness, specifically major depression, and there is still
no consensus on how to assess the seriousness and
incurability of this type of diagnosis.

The stigma of mental illness and psychological pain
are issues that are just emerging from the perspective
of the right to die with dignity. DescLAB represents peo-
ple with mental disorders and illnesses in the process of
exercising their right to die with dignity. There are several
tensions—some deeper than for other types of illnesses—
within the criteria that need to be assessed for mental
illness at the time of requesting MAID that have yet to be
resolved. On the one hand, there is tension about the
consentand will of people diagnosed with mental illness
because while they may be able to give consent, this is
not always possible. This situation raises questions about



their capacity and competence, particularly for those with
certain chronic disorders or who are in crisis.

On the other hand, there are tensions about the serious-
ness of the illness and its persistence. As we have seen,
the severity of the condition depends on the impact it
has on the individual's life project, but measuring this
impact in medicine is a task that varies from one prac-
titioner to another. At the same time, the persistence of
the illness is confronted with the resistance to treatment
and the autonomy of each person about the best course
of theillness and the treatment they want. Thus, mental
illness—as a serious and incurable disease—remains in
limbo when physicians evaluate requests for MAID.

Sixth barrier: Unconstitutional exclusion of
foreigners. As mentioned above, foreigners who do
not reside in Colombia are still excluded from access
to MAID. Although the Colombian Constitution grants
them the same protection of their rights as Colombian
citizens, barring explicit exceptions to guarantee public
order, the current regulation on the right to die with
dignity requires foreigners who wish to apply for MAID to
prove that they have been living in the country for more
than oneyear. This exclusion is an unconstitutional and
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illegitimate obstacle imposed by the Ministry of Health
that does not protect public order but creates unjusti-
fied differences among the country's residents based
on their nationality and place of domicile.

Seventh barrier: Exclusion of the support net-
work to best interpret the will and preferences
of those who cannot manifest consent. Those
who cannot express their will and have not filled out
an advance directive are excluded from access to MAID.
This happens because the support network—with the
elimination of surrogate consent by the Ministry of
Health—is prevented from making the best interpreta-
tion of the person's will and preferences.

The support network exists to provide formal and infor-
mal assistance in decision-making. In cases where the
person cannot give consent, the network is entitled to
make the best interpretation of the person's will and
preferences. However, this network—which knows what
the person would have wanted—is prevented from
doing its job, providing support, giving consent, and
requesting MAID. This applies, for example, to people in
a persistent vegetative state or with a form of dementia
such as Alzheimer's disease.
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As an international principle of legal capacity that is
fully applicable in Colombia, the best interpretation of
will and preferences is the way to regulate consent and
overcome this barrier. This form of consent applies to
the support network of people who once expressed their
desire to have access to MAID and who did not record
this decision in an advance directive; to people who, on
different occasions, were able to communicate that, if
they were in a specific state, they preferred not to live in
that way and wanted to be helped to die, among other
situations. Itis clear, then, thatitis not a question of the
support network imposing its will on the person who'is
incapable of giving consent, nor that such a network can
decide without limits who lives and who does not, but
rather that those who know the person best can help
them make decisions and give the best interpretation
so that their will is fulfilled®*.

Eighth barrier: Unconstitutional use of con-
scientious objection. Finally, there is the unconsti-
tutional use of conscientious objection by physicians
and hospitals. This objection arises from one of the
prerogatives of freedom of conscience —the capacity
of individuals to act or refrain from performing an act
based on their convictions, beliefs, or way of perceiving
the world—according to which no one is forced to act
against their conscience. On the basis of this legitimate
right and prerogative, some physicians and clinics use
this right unconstitutionally and illegally to deliberately
obstruct the exercise of the right to die with dignity.

In terms of conscientious objection in cases related to the
right to die with dignity, the Colombian Constitutional
Court has established that the physicians involved in the
procedure may object based on personal convictions
without this becoming an obstacle to fulfilling the rights
of the perston. In Resolution 971 of 2021, the Ministry of
Health established that there should be non-objecting
professionalsin the Committee and that it should be guar-
anteed that whoever performs the procedure should also
be anon-objecting physician. At the same time, it clarified
that the medical institutions could not claim institutional
conscientious objection.

In this sense, physicians who claim a deep belief or con-
viction against performing the procedure can only invoke
conscientious objection. In practice, however, some of
them refuse to receive and evaluate requests or provide
objective information about people's options regarding
the end of their lives and the right to die with dignity, using
their beliefs as a cover for violating the rights of others and
fulfilling their professional duties.

Some clinics also claim institutional conscientious objec-
tion on the basis that they, as a corporation, profess a par-
ticular religious belief. Often, the fact that religious orders
own thesefacilities or that their directors profess a faith or
belief system is used to refuse to receive, evaluate, process,
or perform the requests on the right to die. Some have cre-
ated the fiction that clinics and hospitals are instruments
for advancing certain religious beliefs. To this end, they
seek to impede the exercise of fundamental rights rather
than being vehicles for providing health services.

* * %

Colombia is today the only country in the Global South
that fully and decisively protects the right to die with
dignity. Together with some countries, such as the
Netherlands, Belgium, Luxembourg, Germany, Spain,
Australia, and Canada, it occupies a privileged place in
the global conversations and struggles on this issue.

Three decades after the first case on this right reached
the Constitutional Court of Colombia, this process has
begun to be deliberate and strategic. Thus, our goal
should be a self-determined death so that people can
think of themselves as finite beings, plan, anticipate,
and choose the end of their lives, and make completely
autonomous decisions in which the intervention of third
parties is to inform and assist.

We are moving toward an entirely self-determined
death, where scientific knowledge is at the service of
people seeking a safe, supported, and protected death.
We fight to ensure that people, their lives, and theirideas
of dignity are not subordinated to the beliefs of others.



Despite being the most advanced country on the con-
tinent, we are not alone. In the last few years, we have
seen the issue move forward in the region. In Uruguay,
there are two bills on MAID, whose social and legislative
discussion beganin 2021 and will continue throughout
2024.%"In Argentina, there are three bills whose discus-
sion has generated enormous attention.?? Chile's draft
political constitution included an article on death with
dignity, and although the people rejected it, it marks a
path towards constitutionalizing the discussion in the
region.?” Finally, there have been cases in Pert?** and
Ecuador®'-where euthanasia was decriminalized-that
have opened the doors to significant conversations.

Advancing the right to die with dignity requires a frame-
work of social mobilization that can build a common
agenda to expand and deepen this right and its mech-
anisms and to monitor its proper implementation.
DescLAB is here to lead this new social movement,
generate high-level knowledge, propose difficult con-
versations, and develop high-impact actions. We are a
voice, not an echo.
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